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CORPORATE GOVERNANCE AFTER CITIZENS 

UNITED 


Thursday, March 11, 2010 

U.S. House of Representatives, 

Subcommittee on Capital Markets, 
Insurance, and Government 
Sponsored Enterprises, 
Committee on Financial Services, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a.m., in room 
2128, Rayburn House Office Building, Hon. Paul E. Kanjorski 
[chairman of the subcommittee] presiding. 

Members present: Representatives Kanjorski, Capuano, Lynch, 
Perlmutter, Grayson; Garrett and Castle. 

Ex officio present: Representative Frank. 

Chairman Kanjorski. This hearing of the Subcommittee on Cap- 
ital Markets, Insurance, and Government Sponsored Enterprises 
will come to order. Pursuant to committee rules, each side will 
have 20 minutes for opening statements. Without objection, all 
members’ statements will be made a part of the record. 

The Chairman. Paul, I don’t think your microphone is on. 

Chairman KANJORSKI. Can you hear me now? Still off? Okay. 
Well, I get a chance to say good morning again. For the conven- 
ience of the caucus and this committee, we will first recognize the 
chairman of the full committee. Chairman Frank, for his opening 
statement. 

The Chairman. I thank the chairman of the subcommittee. Peo- 
ple were asked, apparently there was a Democratic caucus going 
on, but having invited a number of very busy people to a hearing, 
I think it would be inappropriate for us to either cancel this or 
delay it, so we are going to go ahead with this hearing. 

This is a very important subject. The Supreme Court has made 
a decision that many of us dislike. I must say I was struck by the 
sensitivity of the Chief Justice. Since he’s not here, I can comment 
without further wounding his apparently delicate feelings. But he 
was quoted as saying that he thought it troubling that he had to 
sit in a room full of Members of Congress who were cheering a crit- 
icism of his opinion, and I trust that sensitivity does not translate 
into his First Amendment rulings going forward. The notion that 
people should be constrained about criticizing a Supreme Court rul- 
ing in the presence of a Justice is not one that I have a great deal 
of sympathy for. 

But our purpose today is not to criticize the ruling — a little side 
thing we may do, but that’s not our purpose. It is to, in an entirely 
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appropriate and constitutional way, occupy the space that the opin- 
ion leaves for appropriate regulation. The Court has ruled that cor- 
porations have certain rights, but I guess if we were to follow the 
Declaration of Independence, if they are endowed by their Creator 
with those inalienable rights, since we are the creators of corpora- 
tions, because they get their form from law, we can put some rules 
here. And the purpose of this hearing is to, in an entirely constitu- 
tional way, as I say, explore ways in which we can, in my view, 
protect the political process from further diminution of the one 
man, one vote principle by money coming in, in inappropriate ways. 

What we are talking about is disclosure and shareholder voting. 
I believe what we are doing is entirely constitutional and within 
the spirit of the opinion, and I think we are talking about ways 
that we can — and in my judgment, what the Supreme Court did 
undercuts the democratic process. I think we are reducing that, but 
even people who were all for the decision don’t necessarily have to 
be against this bill. 

But what we are talking about here is a matter of corporate de- 
mocracy and of corporate governance, and what we have done and 
I think the gentleman from Massachusetts and the gentleman from 
Florida, Mr. Grayson, has worked with him, and Mr. Capuano of 
Massachusetts and others, have come up with a very appropriate 
way to make sure that democracy is protected and the integrity of 
the electoral process is protected. And I thank the chairman of the 
subcommittee for calling this hearing, and this is something we in- 
tend to move on. Mr. Chairman, I appreciate your recognizing me. 

Chairman Kanjorski. The Chair recognizes Representative Cas- 
tle for 5 minutes. 

Mr. Castle. Thank you, Mr. Chairman. And I would like to 
thank obviously all the witnesses for being here today, and I appre- 
ciate you holding today’s hearing. Corporate governance is a very 
important issue to me and to this committee obviously. In my home 
State of Delaware and across the country, corporations are a major 
source of economic activity. In this economy when we must remain 
focused on job retention and job creation, we must be especially 
careful when considering proposals that would alter 150 years of 
State corporate governance laws. 

With that said, I believe the Congress must act in response to 
the campaign finance restrictions overturned by the Citizens 
United v. FEC case. This ruling now allows corporations and 
unions to spend unlimited funds from their general treasuries in 
campaign advertisements targeted at a specific candidate. I was 
one of four Members of Congress who filed an amicus brief prior 
to the ruling asking the Supreme Court to uphold the laws that 
long prevented corporate and union spending from being a deciding 
force in the political process. For this reason, I have introduced a 
bill with Representative David Price from North Carolina called 
the Stand By Every Ad Act, which extends the Stand By Your Ad 
disclosure currently required of candidates and political advertise- 
ments to CEOs of corporations and the union leaders. I believe this 
is a targeted response to the Citizens United case. 

I look forward to listening to the testimony of the witnesses be- 
fore us today. We know there’s a lot of other legislation, and I 
would be interested in your comments about that and again thank 
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you all for being here. We look forward to the hearing. I yield back, 
Mr. Chairman. 

Chairman Kanjorski. Thank you, Mr. Castle. Today, we meet to 
examine the likely effects of the Supreme Court’s decision in Citi- 
zens United v. the Federal Election Commission. In response to this 
groundbreaking ruling. Members of Congress have introduced no 
less than 30 bills. While other panels in the House have jurisdic- 
tion over many of these measures, the Financial Services Com- 
mittee has the responsibility to examine these bills related to 
shareholders’ rights and corporate governance. 

Like many, I was disappointed in the Supreme Court’s ruling. In 
our system of capitalism, corporations enjoy many benefits de- 
signed to promote the efficient allocation of resources in a variant 
economy. Unduly influencing elections should not be one of those 
privileges. Moreover, shareholders have financial interests in com- 
panies, not political interests. Finally, I should note that in our po- 
litical system, people vote. Corporations lack such rights. 

To limit the influence of the Citizens United decision, the Capital 
Markets Subcommittee now has under consideration several pro- 
posals. Those thoughtful bills generally aim to increase share- 
holders’ participation in the electioneering decisions of public com- 
panies, enhance public transparency on corporate campaign spend- 
ing, and contain corporate political activities. At the very least, we 
ought to act to empower shareholders to determine whether and 
how corporations can spend their money for political purposes. 
Shareholders should not expect that a company will use their 
money to invest in candidates that the shareholders themselves do 
not support. In this regard, corporate management should obtain 
some form of approval from their shareholders regarding corporate 
campaign expenditures. 

We also ought to enhance public disclosures of corporate political 
expenditures. Many have said that transparency is the best dis- 
infectant. Better information about how corporations spend their 
money on political activities will help to hold corporations account- 
able for their actions. Today, we will examine pending legislative 
proposals introduced by Mr. Ackerman, Mr. Capuano, Mr. Peters, 
Mr. Grayson, and Ms. Kilroy that achieve these desired ends. We 
will also explore ways to refine these bills. 

I look forward to a vigorous debate at this hearing so that we can 
determine the best way to move ahead on these important policy 
matters. Moreover, because we have many ideas concurrently in 
motion, I am also hopeful that we can work today to achieve con- 
sensus, improve coordination, and ensure a comprehensive legisla- 
tive reaction. 

In sum, while courts have long granted corporations the status 
of personhood, they are not actually people. We need a legislative 
response to the Citizens United case in order to restore the balance 
in our democratic system. And corporate governance reforms rep- 
resent an important facet of an effective solution. Such reforms can 
give American citizens — the living, breathing, voting people we are 
here to represent — faith that our system of representative democ- 
racy will long endure and thrive. 

Mr. Capuano is recognized for 3 minutes. 
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Mr. Capuano. Thank you, Mr. Chairman. First of all, I want to 
welcome the witnesses today. My hope is that — we have been work- 
ing on this original draft bill for a while now. We have actually 
taken out some of the provisions I think some people might be con- 
cerned with, that I was concerned with, relative to the numbers of 
votes specifically by shareholders and the like. And I hope that you 
have a chance to look at the redrafted bill soon to get further input. 
I think we have addressed most of the concerns that some people 
might raise that I had myself. 

And of course, what this bill is, is exactly what has already been 
told. The bill is an attempt to do what we can do within the limits 
of the law, without impeding anybody’s First Amendment rights or 
rights to gather or anything else. When I was in law school, I was 
taught that corporations had three basic rules: Use somebody else’s 
money; make a profit; and keep both. My understanding is that the 
Supreme Court has kind of expanded that just a little bit more, 
and I respect that. I may disagree with it vehemently, but it’s not 
the first Supreme Court ruling I have ever disagreed with, and I 
have no doubt that it will not be the last. At the same time, that 
does not mean that we should not then have an appropriate and 
thorough response to it to the best of our abilities, knowing full 
well that someone will bring something to court again. That’s why 
we have this system. We do what we think is best to the best of 
our abilities without intentionally breaking any laws or violating 
the Constitution and have those attempts tested in court. And 
that’s why we’re back today. We thought we had fixed this once, 
but apparently we didn’t, so now we’ll try it again. 

I’m looking forward to hearing testimony today and ideas as we 
go forward as to what it is that we can do, knowing full well that 
some people think that we shouldn’t do anything, and I respect 
that position. I just strongly disa^ee with it. And I’m even open 
to suggestions by people who do disagree with this. I’m not trying 
to intentionally stifle corporations, though I would like to. I make 
no bones about it. My preferences lost in court a few months ago, 
and that’s life. At the same time, all I want now is if that’s going 
that be the case, the question then becomes, whose money is this 
that corporations can now use? And the answer is, it is share- 
holders’ money. That’s whose money it is. And if that’s their 
money, if they choose to be involved in politics, fine. Now I would 
love to get it to a situation where we could have it only direct 
money, and I would love to be open to that idea, because I would 
love to have ads on TV against me saying, don’t vote for Mike 
Capuano, he’s a horrendous guy, brought to you by the Exxon Cor- 
poration. That would be perfectly okay with me. We can’t get there 
yet, and I haven’t found a way to require that just yet, so I would 
love to hear ideas on that. 

But in the meantime, we’re going to do the best we can to come 
up with a bill that is constitutional yet thorough and clear to make 
sure that the free speech that has now been given to these trans- 
parent yet fake organizations, at least responsible to those people 
who own the money, which is shareholders. So with that, Mr. 
Chairman, I yield back my one second. 

Chairman Kanjorski. Thank you very much. It is my pleasure 
to introduce the panel and call for their testimony. I want to thank 
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the entire panel for appearing before the subcommittee today, and 
without objection, your written statements will be made a part of 
the record. You will each be recognized for a 5-minute summary of 
your testimony. 

First, we have Professor John C. Coffee, Jr., Adolf A. Berle Pro- 
fessor of Law, Columbia Law School. Professor Coffee? 

STATEMENT OF JOHN C. COFFEE, JR., ADOLPH A. BERLE 

PROFESSOR OF LAW, COLUMBIA UNIVERSITY LAW SCHOOL 

Mr. Coffee. Thank you. Chairman Kanjorski, and members of 
the subcommittee. My message is going to be very simple: Congress 
cannot really fight with the Supreme Court or with the scope of the 
First Amendment. What Congress can do, what Congress should 
do, and what I would say Congress must do, is increase the trans- 
parency and accountability surrounding corporate involvement in 
the political process. 

The best means to that end is to use Congress’ unquestioned 
power over the Federal securities laws and particularly the proxy 
rules, because that already is an established system of disclosure 
that is widely used and relied on, and only modest adjustments are 
necessary. 

The goal, however, has to be not only to increase transparency 
and disclosure, but to give shareholders an effective remedy by 
which to challenge decisions of which they disapprove, because this 
is a world in which shareholder and managerial interests are not 
well aligned. There may be perfectly legitimate corporate contribu- 
tions, but for every dollar contributed by a corporation that maxi- 
mize shareholder wealth, there are other dollars that are contrib- 
uted to pursue the personal, political or ideological agenda of senior 
managers, and all of that is hidden. It is hidden because we today 
have an election contribution system that works through conduit 
organizations, typically trade associations and others, and there is 
no obligation for the corporation to disclose non-earmarked pay- 
ments to trade associations, even though they’re perfectly aware 
and are actually told by the trade association that these payments 
are substantially going for political and electioneering expenses. 

Our focus I think today is on implementation, and what would 
I suggest? First of all, I would ask the SEC to form an advisory 
committee to reexamine its disclosure rules. We have the end re- 
port on Form lOK, the quarterly report on Form lOQ and the proxy 
statement, all of which are providing shareholders a rich range of 
information, but absolutely nothing today about political contribu- 
tions or contributions to conduit organizations such as trade asso- 
ciations. Here you don’t need legislation. We need to prod the SEC 
to put something else on their rather busy and overcrowded agen- 
da. That’s step one. 

Step two, we need to give shareholders an actual remedy that al- 
lows them contest a decision once it’s brought to light. And here 
there’s a problem that Citizens United just ignores. It assumes that 
shareholders have practical remedies by which to contest decisions 
of managers to make contributions. In fact, they have very few 
rights. What can we do? As a corporate governance specialist, let 
me tell you that there are always really three basic options: You 
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can give shareholders the right to sue. I’m not recommending that. 
I think it would he largely futile, but others can suggest that. 

You can give shareholders increased voice, and increased voice 
means a right to vote on specific proposals that are focused on a 
particular company’s situation and what has been disclosed about 
that company’s behavior. 

Next, you can finally give shareholders a right to exit, a right to 
sell their shares if they are dissatisfied. And that right only works 
if they are given specific disclosure about what contributions have 
been made, how they have been made, what the process was within 
the company for approving these, and what the rationale was. 

Now most importantly, what I would tell you is that to really 
give shareholders an effective remedy, they must be given an en- 
hanced right to vote. Classically, the right to vote in this field was 
implemented through shareholder-approved bylaw amendments. 
For generations, shareholders have had the rights in virtually 
every State to adopt bylaw amendments that could regulate any- 
thing in the corporation’s business and affairs. Such bylaw amend- 
ments might, for example: one, require a committee of independent 
directors to approve all political contributions and electioneering 
expenses; two, require that there be a report annually to share- 
holders of what the purposes were and what the justifications were 
and what the process was for the contributions that were made; 
and three, prohibit certain kind of payments that are not really re- 
lated to the company’s line of business or to the goal of shareholder 
wealth maximization, but appear to be related to social issues, 
whether it’s same-sex marriage or abortion, either side of these 
issues, there’s no real nexus between those issues and shareholder 
wealth maximization. 

Such bylaw amendments do not have to obtain a majority vote 
to be effective. There’s a lot of experience here. And the moment 
you have a bylaw amendment that can get a 20 percent share- 
holder vote and could be put up in the next year, management will 
come in and negotiate, and you’ll get a practical solution between 
the shareholders and the management because no management 
wants to have a quarter or more of its shareholders dissatisfied. So 
once these issues can be put on the agenda, then we will get a 
practical resolution. That has been the experience in a lot of areas 
with shareholder bylaw proposals. 

But there are two major obstacles, and they are both new, and 
this is where implementation really hits a rocky road: first, there’s 
a major State law problem; and second, there’s a major problem 
with SEC rules as they are currently interpreted. The major State 
law problem is a decision a year-and-a-half-old called CA Inc. v. 
AFSME. It was a Delaware Supreme Court decision a year-and-a- 
half ago, and it says that shareholder power to amend the bylaws 
can never intrude upon, encroach or interfere with the power of the 
board of directors to substantively direct the business and affairs 
of the company. 

It’s an old tension, but this is a new decision, and it has really 
curbed the power of shareholder bylaw amendments. This is an 
area where I think Congress could add a simple modest provision 
to the Federal securities laws and the Security Exchange Act of 
1934, that could be limited just to bylaw amendments dealing with 
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corporate political activity and electioneering expenses giving 
shareholders a uniform Federal rule, because this is not an area 
where we want State-by-State variation, so that shareholders of 
any public corporation could adopt a bylaw amendment restricting 
or curbing or otherwise influencing corporate political behavior and 
corporate election expenses. 

The idea here would be to give a continuing right to adopt bylaw 
amendments, because if we only have one vote up front, the prob- 
lem is there we’ll get a blanket authorization that the shareholders 
will vote forward in order not to cripple the company. We want our 
specific amendments from time to time that are focused on what 
the company is doing. 

That is the State law problem. Now, we move to the SEC’s prob- 
lem. Shareholder voting basically depends today on one SEC rule 
called Rule 14(a)(8). Shareholders can place an issue on the cor- 
poration’s agenda. The issue might be a bylaw amendment, or more 
typically the issue has been a shareholder request to get an infor- 
mational report. So shareholders may request the board of direc- 
tors to report to them about the company’s behavior and activities 
in the political process and election expenses. That is a technique 
that has been used for 20 years or more. 

But something new has happened. In the last year, year-and-a- 
half, the SEC has fallen back on several broad, ambiguous exemp- 
tions under Rule 14(a)(8) and it has ruled that the corporation may 
exclude shareholder proposals seeking more information about the 
corporation’s involvement in politics or in campaign contributions. 
It may do so, the SEC staff has ruled, at a very low level at the 
SEC, because there is a broad exemption in i4(a)(8) that says 
shareholders may not make proposals that relate to “ordinary busi- 
ness operations.” That is a very ambiguous phrase, “ordinary busi- 
ness operations.” 

And the staff has said that any proposals dealing with lobbying 
or political contributions are really dealing with ordinary business 
operations. Frankly, I think that’s symptomatic. If we say that the 
company’s involvement in politics or in campaign contributions is 
only ordinary business operations, we are assuming a giant conclu- 
sion without information about what is really going on. Thus, I 
would suggest that this committee can prod the SEC to reexamine 
these broad and ambiguous resolutions. 

The truth is that under 14(a)(8), the SEC staff once took the po- 
sition that broad bylaws — the broad policy saying the company 
would not hire or retain any employee who was gay, was a matter 
of ordinary business operations. Over time, the SEC became em- 
barrassed by that position, and Congress prodded them to reexam- 
ine it, and now they have ruled that any kind of discrimination is 
not a matter of ordinary business operations. 

I similarly think that their position that political campaign con- 
tributions are always ordinary business operations is overly broad, 
undesirable, and has to be reversed. Until it is reversed, share- 
holders are not going to have an effective remedy by which they 
can prod and push the company to take stronger, clearer positions. 

In conclusion. I’m suggesting there really are three things that 
should be done. One, Congress can prod the SEC to reexamine its 
disclosure rules, which is a continuous disclosure system involving 
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the lOK, the lOQ and the proxy statement, and have a section in 
each that describes what the company is doing in its political oper- 
ations. That’s something that the SEC can do without legislation, 
but it has to be prodded because the SEC often has a very full 
plate and isn’t looking at these issues today. 

Two, I think Congress should prod the SEC to revise and narrow 
its overly broad exemptions under Rule 14(a)(8). There shouldn’t be 
any concept that ordinary business operations includes political 
contributions. 

Finally, and I’ll stop here, most ambitiously. Congress could 
amend the Securities Exchange Act and give the shareholder the 
right to adopt bylaw amendments that would limit corporate in- 
volvement in political and electioneering expenses. Then and only 
then would the key premise to Citizens United that shareholders 
can take effective action become accurate. 

Thank you. 

[The prepared statement of Professor Coffee can be found on 
page 44 of the appendix.] 

Chairman Kanjorski. Thank you very much. Professor. Now, we 
have a little bit of a dilemma. We have about what, IOV 2 minutes 
left, and I want to give the other witnesses equal time, since we 
allowed the professor to run over a little bit. Do you want to take 
your 5 minutes now? But we will have to limit you to no more than 
6 minutes, because we have to make a vote on the Floor. 

Mr. Sandstrom. I will happily try to summarize my testimony 
in 6 minutes. 

Chairman Kanjorski. Okay, then. We will recognize Mr. Karl 
Sandstrom, of counsel, Perkins Coie. 

Mr. Sandstrom. 

STATEMENT OF KARL J. SANDSTROM, OF COUNSEL, PERKINS 

COIE 

Mr. Sandstrom. Chairman Kanjorski, Congressman Castle, Con- 
gressman Capuano, I thank you for the opportunity to appear here 
today to testify on an issue that I think is of great importance. I 
will summarize my testimony and request that the public opinion 
polls that I refer to be made part of the record. 

When Citizens United was first argued, the issue before the 
Court was whether Citizens United was required to disclose the 
corporations and other contributors who paid for the advertising 
and broadcasting of the film. The argument was made to the Court 
that disclosure was likely to chill giving by corporations. Many cor- 
porations, the Court was told, prefer anonymity. They did not want 
to be associated with controversial issues like climate change and 
financial regulation. 

In an 8 to 1 decision, the Court rejected this argument and found 
that disclosure was essential to the ability of shareholders, and 
more generally to the public, to monitor management’s use of cor- 
porate resources. Justice Kennedy wrote, “With the advent of the 
Internet, prompt disclosure of expenditures can provide share- 
holders and citizens with information needed to hold corporations 
and elected officials accountable for their positions and supporters. 
Shareholders can determine whether their corporation’s political 
speech advances the corporation’s interest in making profits and 
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citizens can see where their elected officials are in the pocket of so- 
called monied interests.” 

When the case was reargued, the issue that was added to the 
case was whether corporations enjoyed the same rights as citizens 
to spend unlimited sums promoting or opposing their candidates of 
choice. One argument that was made to the Court against extend- 
ing that right to corporations is that dissenting shareholders’ re- 
ports to underwrite spending in support of candidates that they 
personally opposed. The Court rejected this argument, finding that 
the government’s legitimate interests in protecting shareholders 
could he achieved through strengthening the rights of shareholders 
through corporate governance. The Court found that there was lit- 
tle evidence of abuse that could not be corrected by shareholders 
through the procedures of corporate democracy. 

This decision stands for two propositions that are particularly 
relevant to this committee: first, disclosure served important gov- 
ernmental interests; and second, corporate governance is the 
means the Court envisions as being available for companies to be 
held accountable for their political spending. If transparency and 
accountability in the wake of Citizens United is to be more than a 
mirage. Congress will need to act. 

Current law is not up to the task. Corporations cannot disclose 
to shareholders what they do not know. Current law encourages 
companies to rely on outside groups to do their politics. The less 
a company knows about the political spending that it finances, the 
less likely it will be publicly associated with that spending. The 
more involved a corporation is in making an expenditure, the 
greater the likelihood that it will not need to be disclosed. 

Current law perversely creates incentives for corporations to re- 
main ignorant regarding how their money is spent. The first step 
is to require corporations to be made aware of how corporate funds 
are used. Corporations should know and in turn inform their share- 
holders and the public when corporate money is being used to sup- 
port or oppose a candidate. Unless a corporation is provided with 
the necessary information, it should not be allowed to contribute to 
an outside organization that engages in politics. Persons using a 
corporate donation to pay for political ads should be required to 
disclose its spending to the public and to the donating corporation 
and confirm that the corporate donors approved of the use. 

Transparency is insufficient without accountability. Substantial 
political expenditures should require a shareholder, at least a min- 
imum, board of director approval. The approval needs to be specific 
and not general. The shareholders and the board need to know 
what candidates are being promoted or attacked with corporate 
funds, and why this spending is in the interest of the corporation. 

If the shareholder approval is required, an institutional share- 
holder should not be allowed to sit on the sidelines. An institu- 
tional shareholder needs to independently evaluate the proposed 
spending and determine it is in the best interests of its bene- 
ficiaries. 

In conclusion, only Congress can provide the protection to which 
the Court suggests shareholders are entitled. Therefore, I would 
urge this committee to accept the Court’s challenge and bring 
transparency and accountability to corporate political spending. 
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[The prepared statement of Mr. Sandstrom can be found on page 
79 of the appendix.] 

Chairman Kanjorski. We are so well organized right now in the 
House that we can have a conference going on with the Repub- 
licans and a Democratic caucus going on at the same time and 
have a quorum call. So you can see we are really on track here to 
get the House well organized and on its way. And unfortunately, 
in the middle of this hearing, we have the pending quorum call. 

What we are going to do is take a 15-minute recess so we can 
record our votes, and then we will come back and finish the wit- 
ness statements. So with no further ado, the hearing will stand in 
recess for 15 minutes. 

[recess] 

Chairman Kanjorski. The committee will come to order. The 
next presenter will be Ms. Ann Yerger, executive director. Council 
of Institutional Investors. 

Ms. Yerger. 

STATEMENT OF ANN YERGER, EXECUTIVE DIRECTOR, 
COUNCIL OF INSTITUTIONAL INVESTORS 

Ms. Yerger. Good morning — I think it’s still morning. Thank you 
very much for the opportunity to share the Council’s views on the 
very important issues under consideration today. By way of intro- 
duction, the Council is a nonpartisan association of public, union, 
and corporate employee benefit plans with assets exceeding $3 tril- 
lion. Council members are responsible for safeguarding assets used 
to fund the retirement benefits of millions throughout the United 
States. Our members are quite diverse and include the State funds 
from almost all of your States, along with corporations such as 
Johnson & Johnson and unions such as the AFL-CIO. So clearly, 
there is a wide variety of views on issues within the membership. 

Our members do share some very important characteristics. 
First, they have a very significant commitment to the domestic 
markets, on average investing about 60 percent of their portfolios 
in stocks and bonds of U.S. public companies, and they are long- 
term patient investors due to their lengthy investment horizons 
and heavy commitment to passive investment strategies. 

As an initial matter, I want to state up-front that consistent with 
our membership-approved policies, the Council has no position on 
the legal issues arising from the Citizens United decision, including 
whether there should be limits on corporate political activity. And 
since we are an organization of investors, I have no position either 
on the need for limitations on activities by nonpublic entities. Rath- 
er, we view the issue of corporate political activities solely from the 
lens of an investor organization that advocates corporate govern- 
ance best practices and shareowner rights. 

Our long-standing policies reflect consensus among Council mem- 
bers that political and charitable contributions by public companies 
are important corporate governance matters warranting robust 
board and shareowner oversight, comprehensive and accessible 
public disclosure, and meaningful director accountability. 

Corporate governance at its most fundamental is about ensuring 
that investors’ capital is prudently used to create long-term value. 
Heightened scrutiny is warranted any time corporate executives 
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may simply give away investors’ money. The Council acknowledges 
that to date, corporate political and charitable contributions are 
generally immaterial in amount. However, as Professor Coffee 
noted, given the potential for conflicts, waste, and legal, 
reputational, and governance risks that may arise from corporate 
political and charitable contributions, enhanced oversight is par- 
ticularly important. 

The Council believes such oversight is best addressed by direc- 
tors and shareowners through a combined approach focused on dis- 
closure and board accountability. Thus, we believe Congress should 
consider taking steps that would facilitate a market-based, disclo- 
sure-focused approach to corporate political and charitable activity. 
That approach should include at least two elements: 

First, requiring all public companies to disclose their charitable 
and political contributions as well as their board’s policy for moni- 
toring, assessing, and approving such spending. To be useful to in- 
vestors, those disclosures should include amounts and recipients. 
They should also be readily accessible through some electronic, 
widely-used format that facilitates comparisons and other analyses. 

Second, providing shareowners with meaningful tools to hold di- 
rectors accountable if they are disappointed with their oversight of 
the corporation’s charitable and political activity. More specifically, 
all public companies should be required to: first, have majority vot- 
ing for the uncontested election of directors; and second, provide 
long-term shareowners the ability to include director’s candidates 
on management’s proxy card. That’s the so-called proxy access re- 
form. 

I should note that the Securities and Exchange Commission is 
considering a proposal addressing proxy access, and the Council 
strongly supports this proposal. The Council also commends the 
House for affirming the SEC’s authority in this area in the Wall 
Street Reform and Consumer Protection Act of 2009. 

I agree transparency is the best disinfectant. However, that’s 
only half of the solution. Without basic reforms to the director elec- 
tion process, shareowners simply will not have the tools they need 
to hold directors and boards accountable for their oversight per- 
formance, including their oversight of political and charitable 
spending. 

Before closing, I would like to note for the record that at this 
time, the Council’s policies do not address shareowner approval of 
political and charitable contributions. Views are mixed within the 
Council membership on this issue. Some members strongly support 
such approval. Others have concerns, particularly regarding the 
workability and effectiveness of such a vote. 

Thank you, Mr. Chairman, for inviting me to participate, and I 
look forward to answering your questions. 

[The prepared statement of Ms. Yerger can be found on page 86 
of the appendix.] 

Chairman Kanjorski. Thank you very much, Ms. Yerger. We 
will now hear from Mr. J.W. Verret, assistant professor of law, 
George Mason University School of Law. 

Mr. Verret. 
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STATEMENT OF J.W. VERRET, ASSISTANT PROFESSOR OF LAW, 
GEORGE MASON UNIVERSITY SCHOOL OF LAW 

Mr. Verret. Chairman Kanjorski, Ranking Member Garrett, and 
distinguished members of the committee, it’s a privilege to testify 
today. I thank you for the invitation. My name is J.W. Verret. I am 
a professor of law at George Mason Law School, and I am also a 
senior scholar in the Mercatus Center at George Mason University, 
where I am a member of the Financial Markets Working Group. I 
also direct the Corporate Federalism Initiative, a network of schol- 
ars dedicated to studying the intersection of State and Federal au- 
thority in corporate governance. 

The one group with the most to gain from H.R. 4537 and other 
bills under consideration today, including H.R. 4537, the Share- 
holders Protection Act of 2010, are large institutional shareholders 
that have unique conflicts of interest. The group that stands to suf- 
fer the most from much of the legislation under consideration today 
are ordinary Main Street shareholders who hold shares through 
their 401(k)s. 

There are two types of shareholders in American publicly traded 
companies. The first are retail investors or ordinary Americans 
holding shares through retirement funds and 401(k)s. Half of all 
American households own stocks in this way. The other type of in- 
vestor is the institutional investor, including union pension funds 
as well as State pension funds run by elected officials. H.R. 4537 
and other legislation seeks to give those institutional investors le- 
verage over companies for political purposes at the expense of re- 
tail investors. We have seen numerous instances where institu- 
tional shareholders use their leverage to achieve political goals, like 
CalPERS, the California pension fund, and their insistence on envi- 
ronmental or health policy changes that are paid in the end by or- 
dinary shareholders. 

Today’s legislation attempts to contort the securities laws to reg- 
ulate campaign finance. In doing so, it risks limiting the ability of 
companies to communicate with legislators by giving special inter- 
est institutional shareholders like unions power to stop those com- 
munications. This bill does not limit union political spending in any 
way, I might add. And it has nothing to do with the investor pro- 
tection goals of the Securities Exchange Act, other than the fact 
that in the end of the day, it actually harms those goals. 

Shareholders have two available remedies if they become dissat- 
isfied with the performance of their companies: they can sell the 
shares; or they can vote for an alternative nominee. They do both 
with some frequency. In the rare event that political advocacy re- 
sults in corruption, there’s a third line of defense in place. If the 
audit committee of the board of directors, which is independent of 
company management, determines that donations are inappro- 
priate, they are required under the Foreign Corrupt Practices Act 
to stop them immediately. 

The structure of American corporate law rests the authority to 
manage the day-to-day affairs of the company, including decisions 
of how to invest the company’s funds, with the board of directors. 
Putting expenditures to a shareholder vote, like the legislation 
today requires, is the first step toward turning shareholder votes 
into town hall meetings. 
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Some shareholders may want the company to locate a new factor 
in their town or give away health benefits for employees without 
regard to whether those expenses risk bankrupting the company. 
Shareholders choose the board of directors and delegate authority 
to make those decisions to the board in order to avoid that very 
problem. 

Political risk poses a danger to the 401(k)s of ordinary Americans 
more now than ever before. Leaders responsible for policies that 
subsidized dangerous mortgage practices, for instance, through 
Fannie Mae and Freddie Mac, now seek to expand financial regula- 
tions to generate the appearance of responsive action. 

The Supreme Court recently affirmed that companies have a con- 
stitutional right to advocate on behalf of their shareholders. Cor- 
porations do so particularly to protect the property rights of those 
shareholders from expenses associated with regulations whose 
costs might exceed their benefits. Many reputable companies spend 
money in this way. Berkshire Hathaway, for example, one of the 
most highly regarded companies in America, spent $3 million last 
year advocating for the interests of the school and its shareholders. 

Today’s bill purports to redefine State corporate law, to make 
unvoted expenditures a violation of the company’s fiduciary duty. 
This is a serious misunderstanding of the structure of corporate 
law. As Justice Powell wrote, “No principle of corporate law is more 
firmly established than a State’s authority to regulate domestic cor- 
porations, including the authority to define the voting rights of 
shareholders.” 

The Shareholder Protection Act of 2010 has nothing to do with 
reforming financial regulation in response to the financial crisis, 
and indeed is a distraction from that vital work. It risks giving 
powerful institutions such as pension funds and State-elected 
treasurers dangerous leverage over the retirement savings of ordi- 
nary Americans. To call H.R. 4537 a Shareholder Protection Act is 
fundamentally misleading. 

Thank you for the opportunity to testify, and I look forward to 
answering your questions. 

[The prepared statement of Professor Verret can be found on 
page 84 of the appendix.] 

Chairman Kanjorski. And next, we have Ms. Nell Minow, editor 
and co-founder of The Corporate Library. Ms. Minow, I understand 
you are the daughter of Newton Minow. Is that — 

Ms. Minow. Yes, I am. 

Chairman Kanjorski. Oh, congratulations. He is quite a famous 
fellow. 

Ms. Minow. He’s also the world’s best father. 

Chairman Kanjorski. Great. 

STATEMENT OF NELL MINOW, EDITOR AND CO-FOUNDER, THE 
CORPORATE LIBRARY 

Ms. Minow. Thank you very much, Mr. Chairman, and members 
of the committee. It’s an honor to be back in this room to talk with 
you about one of my favorite subjects, corporate governance. 

I want to associate myself with the remarks of the first three 
panelists in particular, and so I’m not going to reiterate their 
points. I’m just going to move over them quickly so that we can get 
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to the question part. But I think we can all agree that the bedrock 
principle here in the United States is freedom of speech. We’re all 
in favor of freedom of speech. We’re all in favor of the marketplace 
of ideas and of allowing even bad ideas in and countering them 
with better ideas, but we cannot let the marketplace of ideas be 
tainted by that other marketplace, the one that involves actual 
money. And I think that is what’s happening here. 

I’m a little surprised by Professor Verret, aside from the fact that 
he’s factually wrong on a number of his assertions. 401(k) inves- 
tors, for example, invest largely through institutional investors and 
don’t do individual stock picks. But I’m a little surprised because 
I thought that he understood that markets run on information. And 
what we’re really about here is getting that information out there. 

The conflict of interest is not at the shareholder level; it’s defi- 
nitely at the executive level. Executives are the ones who spend 
corporate money hiding it through intermediaries to influence the 
political outcomes in a way that is even contrary to their expressed 
views. We need to clean that up. 

If in fact, as the Court says, corporations are assemblages of indi- 
viduals with First Amendment rights, let’s make sure that the cor- 
porate positions reflect the views of those individuals. I really par- 
ticularly object to his point that apparently shareholders are smart 
enough to buy the stock and to sell the stock but they’re not smart 
enough to vote the stock intelligently. I think the whole idea of 
shareholder rights is that shareholders will in aggregate make the 
right decision, and when they don’t, they bear the consequences. 
That’s what markets are all about. 

So the problem, as always under a capitalist system, is agency 
costs. How do we give corporate managers enough authority to run 
the company in a way that is sustainable over the long term with- 
out giving them so much that they appropriate corporate funds for 
their own ends? The secret is, of course, better disclosure. If we had 
a better idea of what they were doing, then perhaps I would be 
able to tell you exactly how much money the insurance industry is 
spending to stop health care reform instead of saying it’s between 
$10 million and $20 million. I don’t know. How do I not know? Be- 
cause it’s not disclosed. Problem number one is the lack of disclo- 
sure to the current and potential investors in the company. 

Problem number two, as Ann Yerger said, is that even if share- 
holders know how their money is being spent and what positions 
it’s being used to support, there’s no way for them to respond effec- 
tively to provide necessary direction. I always love explaining to 
people who know better than anyone else in the world what an 
election means in the corporate world: no one runs against you; 
and management nominates the candidates and counts the votes. 
Not only that, but if you only get one vote, you get elected. We cur- 
rently have over 80 directors serving even though a majority of the 
shareholders voted against them. We have to have a better system 
than that. We must require majority vote and give shareholders ac- 
cess to the proxy to run their own candidates. 

The third problem, and the one I really want to focus on, is the 
problem of intermediaries. It’s not enough that corporations must 
disclose every penny that they spend on political contributions, lob- 
bying, ads, etc. We have to get them to disclose what they funnel 
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through intermediaries, whether it is the Chamber of Commerce, 
which has been completely co-opted by the executives to the det- 
riment of business, or these fake groups that are called something 
like “Citizens for a Better Tomorrow.” 

The Chamber of Commerce, which recently was found to have 
overstated its membership by 900 percent, has been particularly 
susceptible to this kind of manipulation. They now have of course 
only 300,000 members, not the 3 million they had previously 
trumpeted, but their tax filings show that just 19 donors contrib- 
uted one-third of their income. We need to find out where that 
money is coming from and where it is going and who it benefits. 

The fourth problem, and this is the one that I think is most im- 
portant, is once shareholders have the information, do they have 
the right and the opportunity and the obligation to act on it? 
Shareholders, institutional shareholders of course are fiduciaries, 
the strictest standard under our legal system. I think that’s in- 
tended to address the conflicts of interest that may exist that Pro- 
fessor Verret refers to, but we need to make sure. I would really 
love to see this committee call in Fidelity, Vanguard, etc., and ask 
them: “How do you vote on these issues? What do you look for? 
Why aren’t you doing a better job?” 

Finally, the fifth problem is that political elections, as you know, 
are too expensive in this country. I think we need to work on that 
side of it, too. I urge the members of the committee to give careful 
consideration to the Fair Elections Act and to making free tele- 
vision time available. Because frankly, if that was available, poli- 
tics would not be so expensive and we wouldn’t have this problem 
to begin with. 

Thank you again for allowing me to comment, and I look forward 
to your questions. 

[The prepared statement of Ms. Minow can be found on page 72 
of the appendix.] 

Chairman Kanjorski. Thank you very much, Ms. Minow. Next, 
we will have Professor Michael Klausner, Nancy and Charles 
Munger Professor of Business and Professor of Law, Stanford Law 
School. 

Professor Klausner. 

STATEMENT OF MICHAEL KLAUSNER, NANCY AND CHARLES 

MUNGER PROFESSOR OF BUSINESS AND PROFESSOR OF 

LAW, STANFORD LAW SCHOOL 

Mr. Klausner. Thank you. Chairman Kanjorski, and members of 
the committee. I too agree with much of what the first three speak- 
ers said, and Ms. Minow as well, so I’ll be brief In Citizens United, 
the Supreme Court recognized that its decision left open the ques- 
tion of how the corporate governance regime would address polit- 
ical advocacy by corporations. The Court suggested that concern 
over management control of political expenditures could be “cor- 
rected by shareholders through the procedures of corporate democ- 
racy.” The Court further stated that “the remedy is not to restrict 
speech but to consider and explore other regulatory mechanisms.” 
So that’s what we’re doing today. 

The threshold question is, what can shareholders do under the 
current governance regime if they would like to influence manage- 
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merit’s use of corporate funds for political activities? And the an- 
swer is, not much. The only potential tool available to share- 
holders, as Professor Verret said, is their right to vote annually for 
nominees to the hoard of directors. That mechanism, however, is 
poorly designed for the purposes of controlling political expendi- 
tures. It doesn’t allow shareholders to exert any sort of advanced 
power, nor does it allow shareholders to vote out hoards of direc- 
tors, as Ms. Minow said. So the vote for nominees to the hoard is 
not going to he effective in this realm, in my view. 

The other potential response, also referred to by Professor 
Verret, is that shareholders can sell their shares. That response, 
however, won’t influence management’s political expenditures, and 
in fact, it barely amounts to self-expression. Management won’t 
even know the shares have been sold. They will be bought by other 
investors who don’t know of or aren’t bothered by the political ex- 
penditures. Unless the political expenditure is significantly bad for 
business, there will be no effect on the company’s share price and 
therefore no influence on management before or after the fact of 
their political expenditure. 

Now if a political expenditure is materially bad for business, then 
the share price will decline as a result of normal share trading, re- 
gardless of whether they are politically motivated stock sales. So 
in sum, the current system of voting for boards of directors and 
selling shares isn’t really a response to the political expenditure 
question. 

The basic problem is that the current system is not designed to 
give shareholders a direct voice in management decisionmaking, 
nor should it be. The assumption of the system is, first, that share- 
holders essentially have uniform interests in having management 
maximize the return on their investment. And second, that share- 
holders lack the expertise to manage the company. These are valid 
assumptions in the context of business decisions. But they don’t 
apply in the context of political expenditures. Shareholders are not 
uniform in their political views, and there is no reason to defer to 
management on this dimension. 

Now the fact that shareholders lack effective means of controlling 
political expenditures doesn’t mean that they will do nothing. To 
the contrary, they could well decide, and I expect they would, to 
use the annual vote for board nominees as a mean of expressing 
dissatisfaction, even if doing so will not result in displacing the 
board. This use of the shareholder vote would undermine the signal 
that vote could send with respect to the quality of management and 
its business decisions. I therefore think not only is the shareholder 
vote inadequate, but it actually is a poor vehicle through which to 
try to control political expenditures. 

So what do I think this committee should consider? I propose the 
following. That corporations be required to let shareholders vote 
annually on whether they want their company to exercise the 
rights Citizens United gave to them. Managers who seek share- 
holder approval of political expenditures would use this opportunity 
to explain the expenditures they intend to make, how those ex- 
penditures would be in the shareholders’ interest, and what the 
cost would be. It need not be a line item disclosure, just a descrip- 
tion of the types of expenditures management anticipates. The vote 
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would be separate from the vote for board nominees. Therefore, 
shareholders would be able to express their views on politics sepa- 
rately from their views on how well management is doing at run- 
ning the company. 

The mechanism isn’t perfect, but I think it’s an improvement 
over what we have, now that Citizens United has been decided. 
Thank you, and I look forward to your questions. 

[The prepared statement of Professor Klausner can be found on 
page 65 of the appendix.] 

Chairman Kanjorski. Thank you, professor. 

And finally, we will hear from Mr. Jan Baran, partner, Wiley 
Rein. 

Mr. Baran. 

STATEMENT OF JAN BARAN, PARTNER, WILEY REIN LLP 

Mr. Baran. Thank you, Mr. Chairman, and thank you for your 
excellent Polish pronunciation of my name. 

My name is Jan Baran. I am a partner at the Washington, D.C. 
law firm of Wiley Rein LLP, and I head the firm’s Election Law 
and Government Ethics Group. I am here today in a purely per- 
sonal capacity, even though I was involved in the Citizens United 
case through the submission of an amicus brief. I am not rep- 
resenting any party to that case or any client of my firm. 

I would like to touch on three subjects in summarizing my pre- 
pared comments which were submitted to the subcommittee: first, 
I would like to just spend a moment to make sure we understand 
the scope of what the Supreme Court did; second, I wish to com- 
ment on some of the constitutional ramifications of that decision in 
the context of what you’re considering here in this subcommittee; 
and third, I want to touch on some practical concerns I would have 
that I’m sure you will want to keep in mind when you undertake 
your legislative drafting. 

In terms of the Citizens United case, the technical conclusion of 
the Court was that the First Amendment does not allow Congress 
to prohibit corporations, and presumably unions, with respect to 
the content of certain public advertising. That content involves 
what is called express advocacy or electioneering communications. 
Until the decision. Federal law and the law in approximately 24 
States prohibited corporations from financing public advertising 
that says “vote for” or “vote against” a named candidate. 

Up until the Citizens United case, there were many other forms 
of corporate financed advertising, including political advertising, 
that were permitted, and in fact protected under the First Amend- 
ment, including so-called issue advertising, discussion of public offi- 
cials with respect to public issues and legislation. In fact, 2 days 
before the Citizens United case, there was a special election in the 
Commonwealth of Massachusetts, and in that election, which pre- 
dated Citizens United under then-existing law, there was approxi- 
mately $4.5 million in advertising financed by corporations and 
unions and other groups with respect to that election. 

So the technical consequence of Citizens United is that corpora- 
tions can now be unburdened with any content regulation as to 
what they say independently of any candidate or political party. 
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and they can do so at any time. They cannot be limited in their 
pre-election communications to the public. 

Having made that conclusion, this subcommittee and Congress 
has a challenge of addressing what forms of regulations it may 
want to implement in light of Citizens United. Obviously, I have 
heard a great deal of discussion today about corporate governance 
and corporate law principles, which is what I assume is the typical 
jurisdiction of this committee. But when you legislate now, you are 
legislating in an area of First Amendment rights, and you don’t 
have as free a hand, assuming you did before. 

One of the principles in First Amendment jurisprudence is that 
political speakers must be treated equally. This has been evidenced 
in numerous Supreme Court cases involving, for example. First 
Amendment exercise of picketing and other forms of expression. 
There were laws in Illinois at one time that prohibited certain 
types of picketing except by labor unions. The Supreme Court in 
the Mosley case said, well, there’s no reason to distinguish between 
these types of activities, between unions and corporations and 
other organizations. And just last month, the Colorado Supreme 
Court struck down a State law that imposed contribution prohibi- 
tions and limitations on labor unions if they had a contract with 
the State but did not do so with respect to private corporations or 
other types of entities that had government contracts. The reason 
that the court struck it down is that in these types of cases the gov- 
ernment has an obligation when questioned in court to come for- 
ward and explain why different speakers, different participants in 
the political process exercising First Amendment rights are being 
treated differently. And you have to demonstrate a compelling gov- 
ernmental interest in justifying the disparate treatment. 

So how does that affect you and this legislative issue that you 
are addressing? Well, if you are going to require shareholder voting 
because you want to have the participants in a corporation make 
this type of decision, why will that not be true of other speakers 
spending money, including labor unions? Will their members now 
approve any expense over $10,000? And what about other types of 
incorporated entities such as trade associations? Will a trade asso- 
ciation require the vote of its members before it spends more than 
$10,000? What about groups like the National Rifle Association or 
the Sierra Club? If they’re not going to be required to “approve” 
this type of an expense, what is the reason that you are requiring 
business corporations to do that? 

There are also other types of discriminatory effects that you will 
have to be mindful of. I know that Congressman Capuano’s pro- 
posed legislation as currently drafted — I have not seen any of your 
revisions, sir — requires shareholder votes for expenses over 
$10,000, except for media corporations. There’s an exception for 
media corporations. So there has to be an explanation. Why are we 
treating public media corporations differently than other types of 
public corporations? That presents a big problem, because the Su- 
preme Court in Citizens United noted the discrepancy of treatment 
of public media corporations and said that really wasn’t fair. All 
corporations should have the same rights that media corporations 
have. In practical terms, some media corporations are actually sub- 
sidized by subsidiaries that aren’t media corporations. I’m thinking 
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of The Washington Post Company. The newspaper is a money-los- 
ing proposition. But the company is quite profitable, mainly be- 
cause of Kaplan Educational Services. So one can say that’s a 
media company, but in fact it’s being subsidized by non-media cor- 
porate activity. 

Finally, as noted in my written testimony, you will have to con- 
front some very practical implications in anything that you pro- 
pose, including proposals by other committees or other legislation 
that may not be handled here. For example, I note the question of 
what’s going to happen to forei^ corporations? There is a sugges- 
tion elsewhere to treat corporations that are more than 20 percent 
owned by foreign nationals, however that’s defined, to be a foreign 
company, and therefore, they cannot make any expenditures. That 
proposal presents some unique issues, but it also runs into some 
of the things you’re considering. If you require public corporations 
to have a vote of stockholders, what does that mean for a foreigner 
who owns stock in one of these corporations? Are you requiring 
them to vote on this, or are you going to prohibit them from voting 
on these types of issues because, after all, they’re foreigners. Sepa- 
rately, there’s the issue of, well, what does make a company for- 
eign, 20 percent stock ownership? What about a company whose 
revenues from foreign sales well exceeds 20 percent of all its reve- 
nues? That’s foreign money coming in here to a corporation. Does 
that make that corporation “foreign” in the sense that it is now 
benefitting from foreign financing, which theoretically could be 
used here in the United States for political expression? 

Thank you for this opportunity and I look forward to your ques- 
tions. 

[The prepared statement of Mr. Baran can be found on page 33 
of the appendix.] 

Chairman Kanjorski. Thank you very much, Mr. Baran. I will 
take my few moments and then we will hear from the experts in 
the committee. First of all, it strikes me that we should be consid- 
ering a resolution to establish the United Corporations of America, 
because is that not the path we are really going down? We are try- 
ing to make corporations and other entities like that so human as 
to be true, complete citizens of the United States. 

You know, that sounds far fetched, but I am not sure we are not 
running down a path that will not become very popular in a short 
period of time to call for and convene another Constitutional Con- 
vention in the United States to reexamine the First Amendment 
and the rights attendant thereto. And I think we were on that 
track ever since Sullivan v. New York Times, to tell you the truth, 
and that whole course of conduct that we are in. And it somewhat 
frightens me. Just to take it out of the realm of humor in terms 
of establishing a Constitutional Convention, maybe that should be 
serious. 

But, you know, in Pennsylvania at the turn of the century, we 
had a very unique thing. The three industries of Pennsylvania — the 
railroad, the steel industry and the mining industry — actually had 
reserved seats in the State Senate of Pennsylvania so that they 
could participate right on the Floor with the Senators so they 
would not get too far away from the intended principles of capital. 
And it always struck me that is about as far as the country and 
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certainly Pennsylvania had gone, and then we swung hack to the 
progressive era of Roosevelt and changed some of those things, hut 
we seem to he on that same course right now. 

We ran across this incidentally, in this committee most recently 
of how to get our arms around rating agencies with their constitu- 
tional protection under the First Amendment and what do you do 
and what the effect is and how do you regulate them. I am not at 
all sure that if I had my d’ruthers, I would view the First Amend- 
ment to the Constitution in terms of free speech as not being cor- 
porate free speech. That if you want the protection of free speech, 
be a single entity. Once you start getting in a conglomerate, you 
should lose those rights. But we have lost that battle. Now we are 
into corporations. And I happen to agree with you. Professor, if 21 
percent of a corporation is “foreignly” owned as compared to 19 per- 
cent, and who should participate. 

I am more worried about the amount of monies involved and the 
effect of that money on elections. Having participated in 13 or 14 
primary and general elections in my term in Congress, I have seen 
what money can do in campaigns, and it seems to pollute them 
every year more and more. Arid sometimes humorously on the 
Floor, we comment that really it would be much better if everybody 
just announced that they were no longer going to take a salary or 
take an office allowance, but that they would have their sponsors 
pick that up and you could go to your constituents and say. I’m not 
costing you anything to cast your representative vote in Congress 
because I represent United States Steel, and they pay my salary 
and they pay — and everybody go out and get their corporate spon- 
sor. And I am sure some segment of the American population may 
think that is a great cost savings. I hope not, but I am afraid that 
may be the truth. 

Where do you see this — and maybe I will start with you. Pro- 
fessor Coffee, where do you see this all to be heading? I know your 
presentation got us to how to handle immediately using the govern- 
ance provisions. But do you think we ought to go beyond that in 
addressing this issue and think about going to the basis of the Con- 
stitution itself and whether or not we lost control of that definition? 

Mr. Coffee. I would hesitate to encourage anyone to convene a 
Constitutional Convention. There are so many different issues 
here. The rating agencies are one issue. The courts can still handle 
that. There is this area where we’re told corporations have speech, 
but the Supreme Court is also telling us that shareholders have 
full control over limiting, curbing, and focusing that speech. And I 
think that should play out for a bit. I think you should think about 
a range of options for shareholders, whether it’s an annual vote, 
whether it’s bylaw votes, whether it’s referendums, giving them all 
the possible mechanisms to control their own organization. I think 
that’s the least drastic means. And I would suggest we approach 
this by looking for the least restrictive alternative, and I think 
that’s enabling self-regulation. 

If self-regulation fails, and we may decide that in 4 or 5 years, 
then we can come to the Constitutional Convention. But I’m not 
sure that we have the same people that we had when Madison, 
Hamilton, and the Founding Fathers were putting this together, 
and I think that this would be also intensely lobbied. So I would 
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first give the chance for self-regulation to work by empowering 
shareholders and by prodding the SEC, of which I’m a great ad- 
mirer, but they’re very busy. And they need to respond to this new 
revolution. 

Citizens United is a revolution, and they have to think about how 
they should reform and revise their own disclosure medium to give 
shareholders more information. Only then will voting work. Voting 
works when there’s full information. So I’m suggesting self-regula- 
tion first and maybe ultimately you’ll be right and we have to have 
this convention, but I wouldn’t rush there. 

Chairman Kanjorski. No, I am afraid — I agree with you in 
terms of we probably would lose a good portion of the Bill of Rights 
if we convened a convention. The price would be extraordinary. But 
it looks like we are headed down that path. Do any of you as Con- 
stitution scholars see, has the Court gone to its extreme with this 
thought process, or are they going to go beyond this and continue 
to go beyond this and just push us to a corporate society? 

Mr. Coffee. I think it depends a lot on who is on the Court. 

Chairman Kanjorski. Well, I — 

Mr. Coffee. — we’re going to have a transition, it’s coming. I 
would think that the Court has taken a strong position but it has 
also left open a lot of room for self-regulation and for regulation 
that enhances the power of shareholders to curb and control the 
corporation. And I think that’s the area that can be most exploited 
in the short run. 

Chairman KANJORSKI. How do you handle Mr. Baran’s problem 
with the ownership problem? 

Mr. Coffee. You know, I did hear — Mr. Baran and Mr. Verret, 
and they different views, but they were somewhat similar. I don’t 
believe there’s a fundamental conflict here between institutional in- 
vestors and retail shareholders. There may be in some other areas 
like securities litigation, but I don’t think there is here. In terms 
of Mr. Baran’s problem about foreign shareholders, I don’t think 
there’s any danger about this bill being underinclusive because it 
covers only publicly held corporations. That’s where we have the 
problem of disbursed ownership, where there are tens of thousands 
of shareholders and management that is effectively immune from 
shareholder control. 

When you look at privately held corporations, there are powerful 
shareholders there, and they can find their own ways to control 
managers. So I would start with the publicly held corporation 
where Congress has always directed the securities laws at the pub- 
licly held corporation. And I don’t think there is any danger of a 
statute being found unconstitutional because it’s underinclusive. 
Obviously, you want to comment. 

Chairman Kanjorski. How do you handle the hidden ownership 
question of whether the ownership is in trusts or other devices that 
really do not readily disclose who the owners are? How do we know 
that in fact China is not a participant in a trust held in one of our 
major banks? 

Mr. Coffee. I think you can’t handle every problem at the first 
crack of the bat. It could well be that there are conflicts that you 
will find among institutional investors, but institutional investors 
probably own over 70 percent of our largest companies. And if we 
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feel that there are conflicts there influencing their voting, Congress 
can come back and give the beneficiaries greater control over the 
institutions. But I would start with the manageable problem of giv- 
ing the shareholders of the company a greater say in this process. 
Because right now, they don’t know what’s going on. 

Chairman Kanjorski. Mr. Castle, I exceeded my time and I am 
going to get to your questions. 

Mr. Castle. Thank you, Mr. Chairman. Mr. Baran, you stated 
in your testimony, and I think I wrote it down, I think you said 
that this case applies to corporations. I think you said presumably 
unions too. I have not read it, and I’m not an expert on it anyhow, 
but does anyone disagree here on the panel that it applies to 
unions as well as to corporations? Mr. Sandstrom? 

Mr. Sandstrom. Mr. Castle, I think the regulator, the Federal 
Election Commission, has determined how it’s going to enforce the 
law, and it’s going to enforce the law in the same way against labor 
unions as corporations. The labor unions will be free to make inde- 
pendent expenditures from labor funds. 

Mr. Castle. I don’t know if this hearing is about just Mr. 
Capuano’s bill or not, but it has been referred to, and it refers to 
shareholder protection and deals with just corporations. Would you 
not agree that we need to deal with the union issue as well? 

Mr. Sandstrom. I think the union issue is somewhat different. 
First, with respect to disclosure, one of the problems in the cor- 
porate area is most of the money is not disclosed. Most of the 
money unions use in politics is disclosed. Second, I don’t think any- 
body, even Mr. Capuano’s bill, is looking that the beneficial share- 
holders actually have a vote. But when you have a large number 
of institutional shareholders and others who are representing the 
interests of those beneficial shareholders, the millions of Americans 
out there who hold stock beneficially, that they should have — ^be re- 
quired to act in this area. 

Mr. Castle. I’m not sure I agree with you. The mere fact it’s dis- 
closed may not be sufficient. Should the various union members be 
given the right to vote on whether or not the actual expenditures 
are being made? Why wouldn’t the same rules apply? There are dif- 
ferent circumstances of stockholders and union members, but why 
wouldn’t the same rules apply? 

Mr. Sandstrom. I think the issue would be how to define those 
rules, who would have — 

Mr. Castle. I agree with that. 

Mr. Sandstrom. — to vote on. 

Ms. Minow. May I respond to that, please? There are several dif- 
ferences, but the main difference is that, as I discussed in my testi- 
mony, we do not have a robust system for electing corporate direc- 
tors. We do have a very robust system for electing representatives 
in these other kinds of entities. I’m not saying that we shouldn’t 
have rules that apply to them and disclosure rules, but the fact is 
that union members can actually change their management if they 
don’t like the political positions that they’re taking. I’m open to the 
idea — 

Mr. Castle. Let me interrupt you. They can’t change their — I 
mean, you can change a board of directors, too. They can’t change 
their officials that easily. 
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Ms. Minow. Actually, you can’t change the hoard of directors. 

Mr. Castle. They could change them — 

Ms. Minow. That’s my point. Eighty directors are currently serv- 
ing on public companies in this country, even though a majority of 
the shareholders voted against them. It’s almost impossible. It’s 
less than a fraction of 1 percent of the cases where — 

Mr. Castle. That doesn’t make your earlier statement correct, 
though. Your earlier statement was that they could change their — 
the people running the union. They can’t do that until there’s an 
election or something of that nature. 

Ms. Minow. Until there’s an election. But then they can. But 
they actually can when that happens. There are also several — ^you 
know, they’re different, they’re different kind of entities, they’re or- 
ganized differently. I’m not saying that that shouldn’t be ad- 
dressed, but we should understand their differences as we address 
them. 

Mr. Castle. Okay. 

Mr. Verret. Representative Castle, if I could add to that as well, 
and just in counter to the view that elections aren’t contested for 
boards of directors. Last year, at 59 companies, dissidents were vic- 
torious in contested elections, dissidents against the incumbents. 

Mr. Castle. Thank you. 

Ms. Minow. Again, I did say a fraction of one percent, and that 
is a fraction of one percent. 

Mr. Castle. Thank you. Professor Verret, you indicated that 
the — who has the most to gain by all this is the large institutional 
stockholders and the ordinary retail investors might have the least 
to gain. I’m a little bit concerned about that as well. I mean, in a 
broad — talking about the corporate structures now, in a broad 
sense, in that you may have somebody, anyone who owns 100 
shares of something and then you have those who own 20,000 
shares of something or whatever it may be, and who’s really going 
to benefit from this and who is not in terms of making decisions. 
Can you expand on that a little bit? 

Mr. Verret. Yes. I would offer that retail shareholders who own 
mostly through 401(k)s, whether through mutual funds or indi- 
rectly in shares, don’t have the time to vote their shares the way 
that a union pension fund would or the way that a State pension 
fund would. They don’t have the incentive to do so the way that 
those large institutions do, and they don’t have the time and the 
resources. But we have seen some political conflicts of interest from 
some of the large institutional shareholders. 

For instance, Mr. Angelides, when he was treasurer of the State 
of California, a very dedicated public servant, but certainly a polit- 
ical figure, as everybody would agree, said look, CalPERS has very 
strong policies about environmental regulation and about health 
care, and we’re going to use our shareholder power to see those 
through, policies we can’t get through Washington, we’re going to 
use our shareholder powers to get them. Now those might be very 
important issues, but I would take issue with the fact, with the in- 
stance of using Federal securities laws and using ownership in 
companies to deal with those policy issues. Because I don’t think 
ordinary investors through their 40i(k)s want to pay for that. 
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Ms. Yerger. But if I may just clarify, ordinary investors who are 
indeed generally investing through 401(k)s are investing through 
mutual fund companies, institutional investors, who have a fidu- 
ciary duty to vote on hehalf of those individuals. So those individ- 
uals don’t even have the right to vote those shares. But the mutual 
fund company does have the right and the responsibility. And those 
votes, I might add, are publicly disclosed. So I actually strongly dis- 
agree with your assertion there. 

Mr. Verret. I don’t disagree with respect to mutual funds. In 
fact, my concern is not really with mutual funds today. It’s more 
with the institutions that have demonstrated political interests. 

Ms. Yerger. But they are indeed a minority of the institutional 
owners. 

Ms. Minow. And I disagree with your characterization of those 
interests as political interests. Are you saying that there is no le- 
gitimate interest of a fiduciary investor in the environmental poli- 
cies of the portfolio companies? Of course it’s a completely legiti- 
mate interest, and you’re making a completely false dichotomy. 

Mr. Verret. I’m suggesting that fiduciary law is not sufficient to 
deal with these conflicts of interest with respect to State pension 
funds and union pension funds. Yes, I am suggesting that. 

Mr. Klausner. Can I just clarify one thing? 

Mr. Castle. Wait a minute. Mr. Chairman, how are we doing 
time-wise here? 

Chairman Kanjorski. We are down to about 2V2 minutes. 

Mr. Castle. On the vote? 

Chairman Kanjorski. Yes. 

Mr. Castle. On the Floor. I think we’re going to have to suspend 
at this point. I yield back. 

Chairman KANJORSKI. If I may call the attention of the panel. 
Professor Klausner and Mr. Baran have a conflict that require 
them to leave by 12:30. We are faced with six votes now on the 
Floor, and that would necessitate us being away until about 12:30. 
We will return. We ask the rest of the panel to remain until that 
time, and the next examiner will be Mr. Capuano of Massachu- 
setts. We are going to recess now, and you will be first up. And if 
you are first back, take the chair, start and convene. 

Mr. Capuano. Okay. 

Chairman Kanjorski. This committee will stand in recess. 

[recess] 

Mr. Capuano. [presiding] I would be very interested in your com- 
ments after you get a chance to look at it. But I think. I’m not sure, 
that it addresses most of the concerns. I mean, even the original 
bill, I just — the idea was to try to do something we think is legal 
and constitutional without overstepping the bounds. Who knows 
where the bounds are. The courts will make that determination in 
some future time. But the concept is not to make it so onerous as 
to be de facto prohibition. 

So what we have done is we’ll change it from a — the original pro- 
posal was every time there’s an expenditure over $10,000, it would 
be a one-time annual vote followed by a disclosure by the board of 
directors any time they vote to spend more than $50,000, not an 
additional vote of the shareholders, but simply a notification on- 
line, and then in the quarterly report to shareholders that this is 
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what we have done, and the annual shareholder vote would he to 
set a limit to say you can spend up to “X” dollars, whatever that 
might he. 

It would he a separate vote that’s required, and we did not try 
to take on — one of the reasons this hill is what it is, including some 
of the union issues, I think some of the union questions are fair 
questions — is that I tried to draft this hill in the jurisdiction of this 
committee. 

These other issues go to other committees, and you all know that 
there are other bills pending at the moment to address some of the 
other concerns, including some of the greater corporate concerns 
which I think are legitimate as well. And though Mr. Baran is 
gone, I just want to make sure he knows that we did take out that 
specific language relative to media corporations because it’s not 
necessary as we understand it now. 

But that’s the basic idea. And I want to be really clear. The 
whole concept of this bill is to try to thread the needle, to say what 
can we do without being overly burdensome, but also asking, whose 
money is it? And in this situation, it is clearly and unequivocally 
the shareholders’ money. And honestly, one of the things we did, 
I want to be clear, is that there was some debate as to how we 
could get to each individual shareholder so as to not disadvantage 
one shareholder over another, we couldn’t figure out a way to get 
to the people represented by proxies without creating a system that 
was so burdensome that I think that a court probably would have 
ruled it so and said it was a de facto prohibition. 

So we let the proxies do it as long as they report to the people 
that they are voting on in their behalf. And again, if somebody has 
a suggestion as to how we could do it, I totally agree I would prefer 
a situation where each individual shareholder could cast that vote. 
We couldn’t come up with a way that would do it that we thought 
would stand the test of the Constitution. 

But I want to be clear. I don’t know and I’m not all that fearful 
of most corporations doing, and if I had my d’ruthers, and every- 
body has different goals and motivations, my motivation in a per- 
fect world would be to get everybody out of the electoral process ex- 
cept those of us who have our names on the ballot. Everybody else 
should be out of it. I can’t do it, you know, that’s the way it is, but 
I would have not just no corporate money, no union money, no 
527s, no D triple C, no nobody, if I had my d’ruthers. Just me, my 
opponents, and the voters. I can’t get there, at least if you can help 
me get there, I would be more than happy to listen, but absent 
that, the next best thing I can do is at least allow the voters to 
know who is saying what about who. 

And I have, under that situation, I have no serious concerns. If 
Exxon Corporation wants to take out an ad that says I’m good, bad 
or indifferent, I don’t like and I actually would love to find a way 
to get away from the Citizens for a Better World saying Mike 
Capuano stinks, you know, who are they? And we’re trying to do 
that in other bills. The whole idea is the battle over ideas and phi- 
losophies should be between the voters and the people that they 
are electing. And others should either stay out or put their name 
on the ballot or at least, at the very least, let the voters know who 
they are as they speak. And that’s for both sides. 
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And at the moment, as I understand it, the entire money spent 
on Federal elections in 2008 was in the $5 billion range. That’s 
every penny that was spent by every Federal candidate, both them- 
selves and D triple C, the RNCC and all the others that play in 
these games. The problem is, up until now, without the general 
treasuries of these corporations being involved, okay, we know the 
universe, you know, the impact is minimal even if there was — I 
think it was Mr. Baran who said there was something like $4 mil- 
lion spent in the Massachusetts election. Well, that’s out of about 
$30 million that was spent on that whole election. 

The problem is the Exxon Corporation is just one corporation, 
made a profit of $45 billion in the same year that the total spent 
on elections was $5 billion. They could take 10 percent of their 
profit, not their operating expenses, of just their profit, and equal 
every penny spent in every election across the country and clearly 
have a serious voice. Okay. We can’t stop that. I got it. But we can 
certainly let people know where it comes from. 

So actually, I have heard several ideas here today that I do want 
to follow up with several of you on specific comments, because, you 
know, I am open to anything and even Professor Verret. I don’t 
agree with some of your philosophical views, that’s fair. But hon- 
estly, I am more than open to try to find a way. I’m not trying to 
stick it to anybody. I’m trying to do just the opposite. And I fully 
suspect we will come up with a different philosophical viewpoint, 
but that doesn’t mean you can’t help us find a way to at least bet- 
ter impose a philosophy that you don’t agree with. And I would ask 
that you do so. 

So I would ask that you read the new bill, and I would ask that 
you look at it in that way. And again, if there’s a more perfect way 
to do it, I want to hear it. And I am involved with some of the 
other bills that are being written for other committees, and I will 
tell you that these are not easy things to do. You know that. And 
if there are suggestions as we go along as to how to do it, please, 
you guys are the experts here. Help us do it, even if you don’t agree 
with us. 

And so that honestly — I don’t have questions, but I will tell you 
that we will be calling on you and I really do ask that you read 
the bill and take a look at it, and again, give us your viewpoint, 
and, you know, the philosophical viewpoints sounds like I’ll agree 
with some. Professor, I presume we won’t agree. But that’s okay. 
That’s what we do here. I still would like to have your input on 
the details if you find a detail you think that we could change. I’m 
not only open, I encourage you to do it. 

Mr. Verret. You got it. 

Mr. Capuano. Thank you. With that, I really don’t have ques- 
tions per se. Oh, yes, right. I have something here from the Bren- 
nan Center that they have asked that we submit in the official 
record. And with your permission, Mr. Chairman, we will do that. 

Chairman Kanjorski. Without objection, it is so ordered. 

Mr. Capuano. They are a well respected organization with some 
interesting thoughts. And with that, I think, again, I apologize for 
holding you here, but you guys know the system and thank you 
very much. Thank you, Mr. Chairman. 

Chairman Kanjorski. Thank you very much, Mr. Capuano. 
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Do any other members seek recognition? 

Okay. I apologize for the lack of good scheduling in the House. 
But there are a lot of things happening that required us to remain 
there and now return with several other votes. But we appreciate 
your input, certainly your testimony, and we look forward to hav- 
ing your expertise available as we start down this road. 

One of the thoug:hts, if you could give some thought to it, is many 
of you may be familiar with the Landrum-Grififith Act as it guaran- 
tees democratic processes for labor unions. I do not think we have 
a comparable act regarding corporations, and it may be an inter- 
esting time since corporations are going to be taking part in the po- 
litical process that we may find a corollary type of act requiring 
corporations to have democratic principles apply and methodologies 
of enforcing the same. When I was in private practice before my 
election to Congress, I was fortunate to have the first damage case 
against one of our national unions under the Landrum-Grififith Act. 
And their denial ofi democratic practices after that recovery, which 
was substantial, changed the course ofi how unions operated. Maybe 
we could apply the same principles to corporations in order to pro- 
vide democratic principles in how they act and whatever we do in 
terms ofi their activities, and that will be perhaps a good enforce- 
ment mechanism. But if you would think about it and analyze it 
as we go through this process. 

Now without any further ado, the Chair notes that some mem- 
bers may have additional questions for this panel which they may 
wish to submit in writing. Without objection, the hearing record 
will remain open for 30 days for members to submit written ques- 
tions to these witnesses and to place their responses in the record. 

Before we adjourn, the following will be made part of the record 
of this hearing, the written statement of Lisa Gilbert, United 
States Public Interest Research Group, and without objection, we 
will enter the polling that was offered earlier, which I had not en- 
tered into the record. Now let it be noted that without any objec- 
tion, that polling will be attached to the witness’ testimony and en- 
tered into the record. 

Without any objection, it is so ordered. The panel is dismissed, 
and this hearing is adjourned. 

[Whereupon, at 1:30 p.m., the hearing was adjourned.] 
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Good morning. Today we meet to examine the likely effects of the Supreme Court’s 
decision in Citizens United v. Federal Election Commission. In response to this groundbreaking 
ruling, Members of Congress have introduced no less than 30 bills. While other panels in the 
House have jurisdiction over many of these measures, the Financial Services Committee has the 
responsibility to examine those bills related to shareholder rights and corporate governance. 

Like many, I was disappointed in the Supreme Court’s ruling. In our system of 
capitalism, corporations enjoy many benefits designed to promote the efficient allocation of 
resources in a vibrant economy. Unduly influencing elections should not be one of those 
privileges. Moreover, shareholders have financial interests in companies, not political interests. 
Finally, I should note that in our political system people vote; corporations lack such rights. 

To limit the influence of the Citizens United decision, the Capital Markets Subcommittee 
now has under consideration several proposals. These thoughtful bills generally aim to increase 
shareholder participation in the electioneering decisions of public companies, enhance public 
transparency on corporate campaign spending, and contain corporate political activities. 

At the very least, we ought to act to empower shareholders to determine whether and how 
corporations can spend their money for political purposes. Shareholders should not expect that a 
company will use their money to invest in candidates that the shareholders themselves do not 
support. In this regard, corporate management should obtain some form of approval from their 
shareholders regarding corporate campaign expenditures. 

We also ought to enhance public disclosures of corporate political expenditures. Many 
have said that transparency is the best disinfectant. Better information about how corporations 
spend money on political activities will help to hold corporations accountable for their actions. 

Today, we will examine pending legislative proposals introduced by Mr. Ackerman, Mr. 
Capuano, Mr. Peters, Mr. Grayson, and Ms. Kilroy that achieve these desired ends. We will also 
explore ways to refine these bills. I look forward to a vigorous debate at this hearing so that we 
can determine the best way to move ahead on these important policy matters. Moreover, because 
we have many ideas concurrently in motion, 1 am also hopeful that we can work today to achieve 
consensus, improve coordination, and ensure a comprehensive legislative reaction. 

In sum, while courts have long granted corporations the status of personhood, they are 
not actually people. We need a legislative response to the Citizens United case in order to restore 
balance in our democratic system, and corporate governance refonns represent an important 
facet of an effective solution. Such reforms can give American citizens - the living, breathing, 
voting people we are here to represent — faith that our system of representative democracy will 
long endure and thrive. 
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Rep. Scott Garrett Statement for the Record — Citizens United Corporate 
Governance CM Hearing 3-11-10 


I thank the Chairman and appreciate the witnesses appearing before us today. 

I know there has been a lot of discussion about the recent Citizens United court decision, but let’s just take a 
moment to review the actual impact of the case. 

The actual impact of the case on corporate involvement in campaign advertising is not nearly as far-reaching 
as some in the majority might lead you to believe. 

Prior to the decision, corporations and unions could already spend unlimited amounts on issue advocacy ads. 
These ads rarely leave doubt as to which candidate they support, but fall short of explicitly asking the viewer 
to vote for a particular candidate. 

With the Citizens United decision, this line can now be crossed, but I would argue it is a fairly minor change 
in practical terms, and remember, it applies to labor unions too, the single-biggest monolithic contributor to 
political campaigns in this country. 

And when talking about what the decision changes, it’s important to keep in mind what it doesn’t change, as 
well. The decision does not alter in any way the ability of corporations to give to a candidate’s campaign 
account. Current limits remain in place. 

The decision also does not alter the prohibition on corporations coordinating their outside activities with a 
candidate’s campaign. Outside expenditures must remain completely independent. 

The decision also does not alter the prohibition on campaign expenditures or giving by foreign corporations. 

Keep in mind, also, that in many states, corporate advocacy is allowed in governors’ races and other state- 
level contests, yet I am unaware of any reports of this leading to significant corruption. 


Corporate Governance Proposals 
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In response to the Citizens United decision. Chairman Frank has said, "I am dctcmiincd to do the maximum 
that is constitutionally permissible in our power to regulate public corporations." Well, I’m pleased to hear 
that, at least on this issue, our Chairman recognizes that the Constitution determines our approach, as it does, 
or at least should, direct all of the work we do here in Congress. 

I know that the decision has spawned several legislative proposals in the area of corporate governance. But I 
am always mindful of the proper role of the federal government -- vis-a-vis the states and under the 
constitution — which Chairman Frank says he wants to follow in setting policy in the aftermath of this court 
decision. 

But the fact remains that corporate governance has always been properly handled at the state, not federal 
level. And that is how things should remain in the wake of this decision. 

For those who are so upset about the decision, which again speaking constitutionally, is simply protecting 
free speech, arguably the most important protection offered by the constitution - for those upset about the 
decision who want to empower shareholders to block a corporation’s activities, I ask, shouldn’t you be at 
least as concerned about the activities of labor unions in this regard, and union members’ ability to have 
input in a similar way? 

Many unions impose what amounts to a per capita tax on all of their members for the express purpose of 
funding the union’s political activities. Can you imagine if a corporation similarly devoted so much of its 
resources in a similar fashion? 

The fact is, many corporations are hesitant to participate so directly in political advocacy, while that is 
arguably the reason for being for many labor unions. 

When I hear silence on the other side of the aisle in regards to empowering members of labor unions to 
dispute their union’s political activities, while being so upset about the potential activities of corporations, I 
must admit, I am tempted to think that there may be some political calculation going into the targeted 
outrage. 

This issue is about free speech and the proper constitutional role of the federal government. Let’s not let 
politics cloud the committee’s judgment. 
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Mr, Chaiiman and Members of the Subcommittee: 

Thank you for inviting me to this hearing on the Supreme Court decision in 
Citizens United v. Federal Election Commission, While I was a co-author of amicus 
briefs filed with the Court in that case, my testimony today is my own and is not on 
behalf of that amicus, any client of my firm or anyone else. 

Let me address the five questions posed by the Subcommittee to all of the 
panelists today. 

1. Should Congress take legislative action in light of the Citizens United decision? 

It is appropriate for Congress to examine the Court’s decision and evaluate what 
if any further legislation is permitted and needed. Any proposed legislation, however, 
will have to comport with the Court’s decision and its other rulings in this area. In that 
regard, the legislation may not improperly impede the exercise of fundamental rights 
including those of free speech, association and the petitioning of government. 

2, Hovr, if at all, should Congress limit new corporate political activity that could 
arise as a result of Citizens United, especially in the context of corporate 
governance? 

The short answer is that Congress may not “limit” corporate (or union) 
independent expenditures. Citizens United held that independent political speech by 
corporations may not be prohibited or limited. Therefore, any legislation that limits, is 
intended to discourage or in effect serves as an unreasonable, unjustified impediment to 
the exercise of independent political expression will contravene the Court’s holding. The 
Court did uphold existing laws that require the filing of disclosure reports with the 
Federal Election Commission and the placement of notices on public advertising 
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confitming the identity of the speaker. Such laws are permitted but may not be 
excessively burdensome or subject the speaker to threats, harassment or reprisals. 

With respect to corporate governance, the question will be whether proposals 
requiring shareholder approval and additional reporting to the government are based on a 
valid government interest or designed to impede or deter the exercise of constitutionally 
protected political speech. Any new rule on corporate political expenditures will be 
compared to how other coiporate expenditures are treated under the law and why there is 
a difference. Let’s assume a law requires separate shareholder approval of any 
expenditure by the corporation for political purposes in excess of $ 10,000. TTiere is no 
similar requirement to approve other expenses such as a company’s decision to embark 
on a capital expense for a new plant costing millions of dollars be subject to similar 
approval. Isn’t the latter expense potentially of greater material consequence to 
stockholders than a $10,000 political ad? Will stockholders hereafter have to approve the 
creation of a PAC by a corporation? No vote by stockholders or even the board has ever 
been required. 

Discriminatory requirements combined with public as well as legislative 
statements by proponents revealing an intent to “limit” or deter political spending would 
lead to the inescapable conclusion that required stockholder approval was designed 
primarily if not solely to deter the exercise of a constitutional right. That is nol permitted. 

3. What are your thoughts and comments on various legislative proposals? 

As with all campaign finance related legislation Congress should legislate mindful 
of the important constitutional values present within political speech and activity. But in 
addition. Congress will have to evaluate practicalities. Specifically, how will a proposal 
actually work? 

For example, there have been suggestions that so-called “foreign” corporations 
should be subject to prohibitions on political expenditures. This issue was not resolved in 
Citizens United. Current law prohibits contributions or expenditures by foreign nationals. 
Some have proposed defining a “foreign corporation” as a company with more than 20% 
foreign ownership. Presumably the objective is to prevent the “influence” of foreign 
money on our elections. Assuming that is a valid reason to ban speech, how will a 
company be able to determine that more than 20% of its stock is owned by foreigners? 
What if stock is owned by mutual funds or ETFs. Such ownership is common and often a 
significant percentage of publicly owned stock. Will a fund’s foreign ownership have to 
be determined and will that be attributed to the company whose stock it owns in 
calculating the company’s 20%? 

Moreover, how does foreign stock ownership square with any proposal requiring 
the vote of stockholders to authorize a corporate political expenditure? Will foreign 
stockholders be permitted to approve coiporate expenditure or will such stockholders be 
prohibited from voting on such matters since we don’t want foreigners to influence our 
elections and electoral speech? 
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In addition, if 20% stock ownership constitutes a perceived threat of foreign 
money in our elections, what about revenues to a corporation? If a U.S. corporation 
generates more than 20% of its revenues in foreign sales does it become a “foreign” 
company subject to restrictions? If not, what is the difference between foreign stock 
ownership and foreign income? Isn’t it all foreign money? 

Similar questions arise from proposals to ban political expenditures by 
corporations (and presumably unions) that receive government contracts and grants. Will 
all recipients of government funding in its many forms be banned from making political 
expenditures? There is a proposal to require separate corporate accounts for political 
expenditures. This seems to fly in the face of the Court’s decision that spending only 
through a political action committee or a “separate segregated fund” is not the same as 
spending by a corporation or union and is not a constitutionally acceptable substitute for 
the exercise of corporate or union political speech. 

Each proposal should be evaluated as to its legal, constitutional and practical 
implications, 

4. What are the issues presented by trade associations or third parties through 
whom corporations could give money to evade any present or future disclosure or 
corporate governance-related legislation? 

While this question refers to trade associations, presuniably all types of 
associations are implicated. Groups that are incorporated and receive corporate and 
union support include associations that support or oppose environmental causes, abortion 
rights, gun ownership, trades and professions, and many other business and social 
interests. Treating certain types of associations or entities differently will potentially 
mise both First Amendment and equal protection concerns. Citizens United is only one of 
many cases that treat all types of speakers the same way. Independent spending for 
political communications may not be prohibited or limited whether the speaker is an 
individual, committee, political party, not-for-profit corporation, business corporation or 
union. Accordingly, burdens uniquely placed on certain groups like trade associations, 
and not on other entities will raise suspicions and claims of unjustified burdens on speech 
as well as improper discrimination. Current law and FEC regulations require the 
disclosure by any independent spender of donations that are received for the purpose of 
financing a reportable political communication. This requirement applies across the 
board as it should. Any additional requirements, assuming they are not improperly 
burdensome, should also apply across the board. By the same token, there are profound 
practical and legal considerations if a law were to require a private organization to 
disclose publicly all of its supporters regaixlless of whether the disclosure is related to 
specific political campaign activity. 

5. What are the First Amendment issues implicated by Citizens United? 
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I have submitted to the Subcommittee a recent article I have authored entitled 
“Citizens United v. FEC: Independent Political Advertising by Corporations in Support 
of or in Opposition to Candidates May Not Be Prohibited,” published by LexisNexis. 

The article sununarizes the history of campaign finance legislation, the Supreme Court’s 
jurisprudence in this area of First Amendment rights, and the practical implications of the 
Citizens United decision. 

As the title of my article suggests, the Supreme Court concluded that money spent 
by corporations to disseminate views on candidates may not be prohibited. Such 
spending also may not be subject to a limit. The Court’s decision did not occm' in a 
vacuum. Over the past 34 years, the Comt made similar conclusions with regards to 
spending by wealthy individuals, political action committees, political parties and even 
not for profit corporations. The spending at issue in all these examples is undertaken by 
the speaker independently of any political candidate or political party. The 
conununication constitutes the speaker’s own message. While such spending by 
corporations and unions was prohibited under federal law with respect to elections for the 
House, Senate and president, 26 states and the District of Columbia had no prohibitions. 
Similarly, while contributions from corporations and unions are prohibited under federal 
law, 28 states permit corporate contributions and a greater number of states permit union 
contributions to political parties and candidates running for state or local office. The 
Court noted that the pervasiveness of state laws and the absence of corruption caused by 
independent spending undermine any government claims that prohibitions or limits on 
such corporate spending were necessary to prevent corruption. In contrast, the giving of 
money or goods and services to a candidate raises the risk of a quid pro quo. For that 
reason, the Court has upheld reasonable limits on contributions to candidates and 
committees. 

Again, thank you for the opportunity to appear- today. I look forward to any 
questions you may have. 


Jan Witold Baran 
WILEY REIN LLP 
Washington, DC 

202,719.7330 

ibaran@wilevrein.com 


Attached; “Citizens United v. FEC'. Independent Political Advertising by Corporations 
in Support of or in Opposition to Candidates May Not Be Prohibited,” by Jan Baran, 
published by LexisNexis Emerging Issues Analysis, February 2010. 
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Research Solutions 
February 2010 


Click here for more Emerging Issues Analyses related to this Area of Law. 


On January 21, 2010, the Supreme Court of the United States issued Its widely antici- 
pated ruling in Ciiizens United v. Federal Election Commission. U.S. , 175 L. Ed. 2d 

753, 2010 U.S. LEXIS 766 (2010). The Incorporated not-for-profit organization, Citizens 
United, wished to distribute and advertise a 90 minute video it had produced entitled 
“Hillary, The Movie.” The case Implicated both federal campaign finance laws and the 
First Amendment of the Constitution. The documentary was sponsored and produced by 
a corporation with corporate funds, and Hillary Clinton at the time was a candidate for the 
Democratic Party nomination for President. Even though “Hillary, The Movie" was pro- 
duced independently of any candidate or political party, federal law (and the law in 24 
states) generally prohibited corporate financed messages that urged the public to vote for 
or against a candidate. Many laws also banned similar messages from labor unions. 
While the Court had previously upheld a First Amendment right of individuals, political 
committees, and political parties to make unlimited “irxlependent expenditures" it had de- 
nied such a right to corporations In the 1990 case of Austin v. Michigan Chamber of 
Commerce. Thus, Citizens United became the vehicle by which the Court revisited, its 
First Amendment jurisprudence and somewhat dramatically reversed Austin and pari of 
another campaign finance case in order to reestablish a principal that independent politi- 
cal speech, even that of corporations and unions, may not be banned. 

In order to appreciate the Court's ruling in this 5-4 decision, it is helpful to summarize 
the following: 1) the basic terms used in campaign finance law, 2) the history of cam- 
paign finance regulation, and 3) prior Supreme Court determinations. For the legal prac- 
titioner, the final portion of this article addresses the practical implications of the Citizens 
United decision and some issues that remain outstanding. 


What are Contributions, Expenditures, Independent Expenditures and Electioneering 
Communications? 


Campaign finance laws regulate the receipt and spending of money in connection with 
election campaigns. Over the course of several decades, specific terms have been used 
to identify certain financial aspects of campaigns. Perhaps the most frequently used 
term is “contribution.” A contribution is variously defined in federal or state laws but, in 
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essence, refers to "something of value” that is given to or made available to a candidate 
or political committee. A contribution indudes cash as well as checks, credit and loans 
as well as tangible goods and services such as office space, furniture, transportation or 
compensated workers. The laws often define “expenditures” in a similar fashion, i.e., 
money or something of value that is disbursed by or for the benefit of a candidate or 
committee. Expenditures that are incurred by third parties for the benefit of a candidate 
or committee and at their request or with their approval or participation are usually re- 
ferred to as contributions in-kind. Expenditures that are not coordinated with a candidate 
or committee are considered "indepeiKlenr and not contributions. 


Since the case of Buckley v. Valeo, 424 U S. 1. 96 S. Ct. 1690, 48 L. Ed. 2d 190 (1976) 
(which will be discussed below), expenditures for public communications which contain 
language that expressly advocates the election or defeat of a clearly identified candi- 
date are called “independent expenditures.” As the definition states, a message must 
contain "express advocacy" In order to qualify as an independent expenditure. In 2002, 
Congress (and subsequently 13 states) Inserted Into campaign finance laws the term 
"electioneering communication" which refers to messages that merely “refer" to a candi- 
date or political party. Federal law banned such messages if distributed 30 days before 
a primary election or 60 days before a general election via the media of television, radio, 
satellite or cable. Some state laws apply the term more broadly or to longer pre-election 
periods, in any event, an electioneering communication encompasses content that is 
broader than an Independent expenditure which contains express advocacy only. Sig- 
nificantly, both electioneering communications and Independent expenditures are not 
contributions because they must be undertaken without collaboration with a candidate 
or political party. 

The History of Campaign Finance Laws 


The Tillman Act of 1907 is considered the first major federal campaign finance law. It pro- 
hibited for the first time contributions by corporations to political parties. In 1947 the Taft 
Hartley Act expanded the statute to both prohibit expenditures as well as contributions to 
parties or candidates and to include labor unions within the prohibition. In the aftermath of 
the so-called Watergate scandal of the early 1970's, Congress enacted extensive cam- 
paign finance regulation which included public financir^ of presidential campaigns, finan- 
cial reporting by campaigns and committees, limits on contributions, limits on expendi- 
tures including independent expenditures, and the creation of a civil enforcement agency, 
the Federal Election Commission (FEC). The limits on expenditures were declared un- 
constitutional in Buckley, but otherwise the reforms generally were upheld. In 2002 Con- 
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gress passed and President George W. Bush signed the Bipartisan Campaign Reform 
Act (BCRA) which popularly is often called the McCaln-Feingold law in recognition of the 
Senate sponsors of the bill. BCRA tightened the prohibition on corporate and union dona- 
tions to national political parties and Instituted the first ban on electioneering communica- 
tions sponsored or financed by corporattons or unions. 

Supreme Court Rulings on Contributions and Expenditures 

Prior to the Watergate reforms, the Supreme Court rarely addressed campaign finance 
iaws. When it did so, the cases almost always involved unions and whether their ex- 
penditures were subject to the federal ban. Invariably the Court concluded that the 
spending at issue, such as money spent on candidate endorsements to union members, 
United States v. CIO, 335 U.S, 106 . 68 S. Ct. 1349, 92 L. Ed. 1849 (1948), or for the 
administrative costs of operating a political action committee Pipefitters v. United States, 
407 U.S. 385 . 92 S. Ct. 2247, 33 L. Ed. 2d 11 (1972) was not banned thereby avoiding 
any ruling on whether the bans violated the First Amendment freedom of speech. 

In Buckley v. Valeo, the Court had to review the reforms and confront the constitutional 
issues directly. The court applied strict constitutional scrutiny to restrictions on cam- 
paign money, equating financing with speech. In doing so it required the government to 
establish a compelling justlficaUon for any restriction on money. The government argued 
that the justification was the prevention of corruption or the appearance of corruption. 
When applied to campaign contributions, the Court concluded that a limit on the amount 
that an individual or group could donate to a candidate or committee was a reasonable 
manner of preveriting potential corruption. However, the Court held that the same was 
not true of expenditures. Accordingly, the Court struck down the federal laws that limited 
the amount that a candidate could spend on his or her own campaign, that limited the 
amount that a candidate’s campaign could spend and that limited to $1000 the amount 
that an individual could spend on an Independent expenditure. These iimits did not pre- 
vent corruption and therefore, the Court concluded, violated the First Amendment. 

in cases subsequent to Buckley, the Court struck down limits on independent expendi- 
tures by political committees, by certain not-for-profit ideological corporations, and by 
politica! parties. The Court also recognized that corporations could not be prohibited 
from spending money on communications that urge the public to vote for or against bal- 
lot issues. First National Bank of Boston v. Bellotti, 435 U.S. 765. 98 S. Ct. 1407, 55 L. 
Ed. 2d 707 (1978). But in the 1990 Austin decision, the Court concluded that a Michigan 
statute that prohibited independent expenditures by corporations was constitutional. 
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Austin V. Michigan Chamber of Commerce, 494 U.S. 652 . 110 S. Ct. 1391, 108 L. Ed. 
2d 652 (1990). Surprisingly, the Court did not reason that the ban was necessary to 
prevent corruption, instead, the Court determined that a ban was jusUried because It 
prevented distortion of the potiticai fwocess resulting from the aggregation of wealth that 
can be achieved through the corporate form. In McConnell v. FEC, 540 U.S. 93. 124 S. 
Ct. 61 9. 1 57 L. Ed. 2d 491 (2003), the Court extended the effect of Austin by upholding 
the BCRA ban on corporate or union electioneering (X)mmunications, However, the ban 
was deemed unconstitutional as applied to “issue advertising" in the case of FEC v. 
Wisconsin Right to Life, 551 U.S. 449. 127 S. Ct. 2652, 1 68 L. Ed. 2d 329 (2007). 

Thus the stage was set for Citizens United and “Hillary, The Movie,” 

The Holdings In Citizens United 

Because Citizens United was a corporation and received funding from other corporations, 
It was subject to the federal ban on corporate contributions and expenditures. “Htliary, 
The Movie" was a communication that referred to a candidate and was to be distributed 
as a video on demand via a cable system within 30 days prior to the 2008 Democratic 
primary elections. Therefore, it was an eleclloneerir^g communication. Moreover, the con- 
tent was in the words of the Court "pejorative” and the lower court determined that it con- 
stituted “express advocacy” of Senator Clinton’s defeat. Thus the documentary arguably 
was an independent expenditure. Either as an electioneering communication or as an in- 
dependent expenditure the video was prohibited by federal law. 

After Initial briefing and argument in March 2009, the Court ordered additional briefing 
and additional oral argument in September on the question of whether it was necessary 
to overrule the Austin case and the holding in McConnell regarding corporate independ- 
ent political speech, in its decision, the Court in fact overruled those cases. The Court 
concluded that Austin was wrongly reasoned and that the ''antidistortion rationale” was 
In conflict with Buckley and Bellotti and, more important, Irreconcilable with the First 
Amendment which was intended to restrain government from banning speech just be- 
cause it was being exercised by an association with a corporate form. As a result, cor- 
porations (and presumably unions) may engage in independent speech in the same 
way as individuals, committees, and political parties. Prohibitions and limits on such 
speech, whether independent expenditures or electioneering communications, violate 
the First Amendment. 
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Citizens United also challenged the disclosure and disclaimer statutes. These laws re- 
quired the filing of reports regarding eiecUoneering expenditures, with the FEC and no- 
tices on advertising identifying the sponsoring o^anization and related information. The 
Court upheld the provisions on the same grounds that Buckley upheld more general 
election-related disclosures by candidates, political parties and independent spenders. 
Unlike prohibitions, disclosures and disclaimers did not prohibit speech, were subject to 
less restrictive constitutional scrutiny than expenditures, and served, a public informa- 
tional interest. 


The Practical Consequences of Citizens United on Corporate Political Activities 

While the Citizens United decision may be significant vvith respect to the Supreme 
Cqurt's First Amendment jurisprudence, its practical significance is less certain. Al- 
though corporations and unions had been subject to a bah on "express advocacy." both 
types of entities have financed pditjcal advertising that avoid the so-called "magic 
words." Also, many ads escaped the prior ban on electioneering communications be- 
cause they qualified as issue advertising, in recent federal elections incorporated enti- 
ties and unions have spent tens of miiiions of dollars, Therefore, it remains to be seen 
whether the Court’s decision will directly lead to more spending or to different content in 
political advertising or a combination of both. 

Corporations and unions are no longer subject to bans on Independent spending for 
campaign advertising but these and other political activities continue to be highly regu- 
lated. The following is a partial list of current legal considerations when corporations or 
unions engage in campaign politics: 

1 . No Contributions. Contributions by corporations are still banned under federal law 
and under the laws of 22 states. Accordingly, a corporation still may not donate corpo- 
rate money to candidates in these jurisdictions nor coordinate their political spending 
with candidates. For this reason, political action committees (PACs) remain the only 
legal vehicle by which a corporation may contribute to candidates from the proceeds 
of voluntary individual donations 'that are donated to the PAG by stockholders and 
management. 

2. No Coordinated Spending. The type of spending protected under the First Amend- 
ment by the Citizens United decision must be independent of candidates or political par- 
ties. This means lhat the spending may not be coordinated with these persons or enti- 
tles. The FEC ruies on "coordination” are extensive and detailed and subject to revision. 
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See 11 C.F.R. Part 109. Any applicable coordination rules must be followed when 
spending is subject to contribution bans or limits. 

3. Reports Must Be Filed. Independent expenditures and eiectioneering communica- 
tipns are subject to disclosure laws. Reports disciosing such spending must be filed with 
applicable government agencies. 

4. Donors May Have to Be Reported and Disclosed. Money that is donated to a cor- 
poration for the purpose of financing Independent expenditures or electioneering com- 
munications may be subject to disdosufe. This provision is most applicable to not-for- 
profit corporations that may rely on voluntary donations. Fundraising practices should 
be reviewed for compliance with any law that requires disclosure of contributors to or- 
ganizations that finance political advertising. 

5. Advertising Must Contain Disclaimers. Specific notices or disclaimers are required 
on political advertising. Both campaign finance and, where applicable, communications 
laws should be consulted to ensure complete compliance. 

6. Tax Laws May Apply. Tax law« still govern corporations that have been granted tax 
exemptions. Various exemptions impose conditions on political activities. For example, 
charities and religious organizations are barred from Intervening in any political cam- 
paigns. Accordingly, they may not finance Independent expenditures or electioneering 
communications without risking their exempt status. Other entities, such as unions or 
trade associations, must have purposes other than influencing elections as their primary 
purpose in order to preserve their tax status. If a trade association spends a majority of 
its money on independent expenditures and politicai contributions it risks losing its ex- 
empt status. An incorporated association whose primary purpose is to influence elec- 
tions may qualify for exemption under section 527 of the interna! Revenue as a "political 
organization." It then is subject to filing financial disclosure reports with the IRS as well 
as potential campaign finance reports each of which are publicly available. 

7. Public Companies May Have Disclosure Policies. Business corporations may be 
subject to company policies as well as shareholder resolutions regarding political artlvi- 
ties. Many public corporations have adopted ' policies voluntarily or in response to 
shareholder requests and obligate the company to disclose their political contributions. 
Such policies may also apply to independent expenditures and electipneering commu- 
nications and therefore should be renewed and perhaps updated. 
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8. Monitor Legislation. The Citizens United decision will prompt legislative proposals in 
Congress and In state legislatures. Future bilis and enactments may Increase disclosure 
requirements or attempt to Impose additional regulatory burdens on Independent politi- 
cal spending and therefore should be monitored dosely. 

9. Foreign Corporations and Their Subsidiaries are Still Subject to Spending 
Bans. The status of foreign corporations and U.S. subsidiaries of foreign corporations 
was not at issue in the Citizens United case. Those persons are regulated by a separate 
provision of federal law which prohibits foreign nationals and foreign money from mak- 
ing any contributions or expenditures In connection with any election in the U.S. whether 
federal, state or local. Under restrictive rules a U.S. subsidiary may sponsor a political 
action committee. 

See Jan Witold Baran's Emerging Issues Analysis accompanying Citizens United v. 
FEC on l6Xls.com at 175 L Ed. 2d 753 (20101 

Click here for more Emerging Issues Analyses related to this Area of Law. 


About (he Author. Jan Witold Baran, named by Washingtonian magazine as a 
‘Top Campaign & Elections Lawyer" and one of the “Top 50 Lawyers" in Washing- 
ton, DC. advises clients on all aspects of political law including federal, state and 
local campaign finance laws, government ethics requirements and lobbying laws. 
He has argued four cases before the U.S. Supreme Court and has regularly ap- 
peared as a television and radio commentator, particularly with FOX News and 
NPR. During the 2000 Florida recount he served as a legal analyst for ABC News 
and abcnewsxom. He is the author of the book, The Election Law Primer for Cor- 
porations. published by the American Bar Association and he co-chairs the Prac-' 
^sing Law Institute's annual Corporate Political Activities conference. Recognizing 
Mr. Baran among the top tier of practitioners In his field, Chambers USA recently 
called him “one of the best election lawyers In the U.S. with the most comprehen- 
sive knowledge of the law at both state and federal level.” 
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March 11,2010 


‘CORPORATE GOVERNANCE AFTER CfflZENS UNITED’ 



Chairman Kanjorski, Ranking Member Garrett, and Fellow Congressmen: 

Introduction 

I am pleased and honored to be invited to testify here today. My message is 
simple: Congress cannot successfully fight the Supreme Court over the scope of the First 
Amendment, but it can and should increase the transparency and accountability 
surrounding corporate involvement in the political process. To accomplish this, Congress 
can use its unquestioned power over the federal securities laws (and particularly the 
federal proxy rules). The goal of such efforts would not be to prevent all corporate 
contributions (which would be constitutionally suspect after Citizens United v. Federal 
Election Commission . 130 S. Ct. 876 (2010)), but rather to (1) increase managerial 
accountability to shareholders in a very low visibility context where managerial and 
shareholder interests are not well aligned, and (2) spread the sunlight of full disclosure 
over the very opaque process by which corporations today indirectly subsidize 
electioneering expenses. Sunlight is the best disinfectant, but today corporations typically 
avoid disclosure by making contributions through “conduif ’ organizations (chiefly trade 
associations and not for profit organizations), which in turn directly make the 
contribution or underwrite the electioneering expense. Interestingly, both the majority 
decision and Justice Scalia’s concurring opinion in Citizen United assume and state that 
shareholders have the power to curb and restrict the use of corporate funds for political or 
electioneering purposes. 

That assumption is too facile, because shareholders are actually very constrained 
in what they can do. Today, shareholders of public companies lack an effective means by 
which to control managerial behavior in this area. Nor do they receive adequate 
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information (without which they have little incentive to take aetion). The most obvious 
and effective reform is not litigation against officers and directors (which would probably 
be futile in any event), but enhanced shareholder control through shareholder bylaw 
amendments. Shareholder-adopted bylaw amendments could restrict, limit, condition or 
even prohibit corporate expenditures on (or the use of corporate property or services for) 
political electioneering (including both candidate elections and referenda on issues). The 
most likely such bylaw amendments would (I) mandate that all electioneering payments 
or contributions (including contributions to conduit organizations for unspecified 
purposes) receive prior approval from a committee of independent directors and (2) 
require that such payments or contributions (and the justifications therefor) be reported to 
the shareholders. 

Realistically, it is not necessary that such proposed bylaw amendments actually be 
adopted by shareholders for them to be effective. Merely the fact that they can be 
proposed brings management and/or the board to the bargaining table for serious 
negotiations. But, if action cannot even be proposed, shareholders are silenced. 

Today, any shareholder effort to adopt bylaw amendments or take other collective 
action (such as simply seeking information) faces serious obstacles on two levels: (1) 
state law limits bylaw amendments by shareholders; and (2) SEC indifference and/or 
hostility prevents shareholder proxy proposals from even raising issues or seeking 
information. First, on the state law level, shareholders traditionally possessed broad 
power under corporate law to “adopt, amend or repeal bylaws,” and bylaws were 
permitted to address all aspects of the corporation’s business and affairs. But now comes 
the surprise; a 2008 decision of the Delaware Supreme Court has significantly curbed 
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shareholder power to amend the bylaws, at least when those amended bylaws would 
restrict the board of directors in non-procedural ways. See CA. Inc, v. AFSCME Emples, 
Pension Plan . 953 A.2d 111 (Del. 2008) (discussed below). As a result, at least in 
Delaware (where over 50% of major U.S. public corporations are incorporated), it is 
unlikely that shareholders can substantively restrict direct or indirect political 
contributions to “conduit” organizations through bylaw amendments because such 
amendments would be seen as impermissibly restricting the authority of the board of 
directors. Outside of Delaware, the law is both sparse and uncertain, although a few 
decisions have more broadly upheld the scope of shareholder-adopted bylaws.' Because 
there is a need for uniformity, 1 will urge (in Part IV below) that Congress enact a modest 
amendment to the Seeurities Exehangc Act of 1934 that would clarify and restore 
shareholder power to adopt and amend corporate bylaws relating to corporate political 
activities (which bylaws could not then be repealed or otherwise modified, except by later 
majority shareholder action). This proposed amendment need not address all shareholder 
proxy proposals all or bylaw amendments, but would focus exclusively on shareholder 
proposals addressing corporate activities and expenditures, both direct and indirect, in 
connection with political elections, campaigns or referenda. 

The second obstacle to increased shareholder accountability lies in the SEC’s 
skeptical attitude toward shareholder proposals, including bylaw amendments, relating to 
corporate political activities. To adopt a bylaw amendment (or to take any other action at 
a shareholders meeting), shareholders need as a practical matter to rely on SEC Rule 14a- 
8, which allows them to place a shareholder proposal on the corporation’s own proxy 

' See Int’l Bd of Teamsters Gen. Fund v. Fleming Cos.. Inc. . 975 P.2d 907, 909 (Okta. 1999) (upholding 
bylaw amendment restricting use of “poison pill”). 
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statement for a shareholder vote. But Rule 14a-8 contains a number of broad and 
ambiguous exceptions under which the SEC can permit corporations to exclude 
shareholder proposals from their proxy statements. Recently (as discussed below), the 
SEC has advised several public corporations that they may exclude shareholder proposals 
calling for the corporation to prepare a report to its shareholders on its electioneering and 
lobbying activities. The SEC has given a variety of justifications for permitting the 
exclusion of such shareholder proposals, but the bottom line is that shareholder proposals, 
even ones requesting only an informational report, face an uncertain fate (and probably 
an uphill battle) at the SEC. Thus, if shareholder accountability is to be achieved in this 
area, Congress needs to prod the SEC to revisit this field. 

Finally, shareholders cannot be assumed to be eager to take any form of collective 
action, all of which involve costs to them. The reality is that shareholders will remain 
rationally passive unless and until they become aware of corporate payments for purposes 
that appear unrelated to shareholder profit. Today, shareholders receive little information, 
and substantial corporate payments can be masked as contributions for unspecified 
purposes to trade associations or other “conduits” (even though management knows or 
foresees the likelihood that some or all the payment will be used for political purposes). 
At a minimum, greater disclosure is needed before shareholder accountability will 
become feasible. The standard vehicles for disclosures to shareholders and the market by 
a public corporation are its proxy statement and its Atmual Report on Form 10-K. Thus, I 
will recommend (in Part VI below) that Congress instruct the SEC to require at least 
annual disclosure (and possibly quarterly disclosure) of all payments, loans, contributions 
of property or services, to a candidate, a campaign organization, or a “conduit” 
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organization where (in the last case) it is foreseeable to the corporation’s managers that 
some or all of such amounts or contributions will be used for electioneering purposes. 

One final prefatory comment is necessary: those who wish to minimize any 
Congressional response to Citizens United will argue that the appropriate answer is 
simply to rely upon greater board oversight. Certainly, increased board oversight is 
desirable, and groups such as the Center for Political Accountability have done much to 
foster improved board oversight. But exclusive reliance should not be placed on the board 
alone. Boards respond to shareholder objections with greater alacrity when shareholders 
have a potential remedy if the board were to ignore them. Subjecting corporate managers 
only to greater board oversight is analogous to throwing Brer Rabbit into the Briar Patch. 
If a given board of directors is willing to tolerate covert political actions by management, 
shareholders need a right to challenge them. Bylaw amendments do not need to be 
adopted to be effective; rather, they need only to secure a significant shareholder vote 
(say 20% or more) to awaken the board to shareholder concerns and thereby bring the 
corporation to the negotiating table. But to begin this process, the federal proxy rules and 
the SEC’s continuous disclosure system need the disclosure revisions hereafter discussed. 

II. An Overview of the Conduit System 

Generally, public corporations are reluctant to directly fund political 
advertisements and similar activities themselves (even though they have been accorded 
Constitutional protection to do so since the Supreme Court’s decision in Federal Election 
Commission v. Wisconsin Right to Life. Inc. . 551 U.S. 449 (2006)). Expenditures for 
political purposes, particularly high profile advertisements, are likely to antagonize some 
portion of the corporation’s shareholders, consumers or employees. 
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As a result, corporations prefer to make contributions through conduit 
organizations. Such organizations include both political entities (known in the parlance as 
“Section 527” organizations^) and trade associations and other tax exempt 
organizations.^ The scale of such funding is growing, and one recent study noted that in 
2004 over $100 million was spent on “political spending” (as defined by the Internal 
Revenue Code) by just six trade associations.'* Although a corporation is under no 
general statutory obligation to disclose its political contributions, the Bipartisan 
Campaign Reform Act of 2002 (“BCRA”) does require any person who spends more than 
$10,000 on electioneering communications within a calendar year to file a disclosure 
statement with the Federal Election Commission (“FEC”). Thus, the conduit organization 
that actually makes the electioneering contribution must file sueh a statement and 
disclose the names of certain contributors who have specifically paid for the 
communication (see 2 U.S.C. § 434(f)(2)). As a result, the practice has developed under 
which corporate contributions to these conduit organizations are not specifically 
earmarked for any purpose, in order that specific identification of the donor is not 
required by the conduit organization. Rcvealingly, a growing proportion of the 
expenditures for political “issue” advertising by nonprofit groups are not allocated to any 
donor. According to a recent New York Times story, prior to the Wisconsin Right to Life 


^ “Section 527” refers to 26 U.S. Code § 527 (a provision of the Internal Revenue Code) which permits 
political committees and political entities to receive unlimited corporate contributions. The Democratic and 
Republican Governors Associations would be examples of Section 527 organizations. 

’ Trade associations and civic leagues are permitted by the Internal Revenue Code to engage in political 
campaign activities so long as such activity does not constitute the group’s primary activity. See 26 U.S.C. 
§501(c)(6). Among the most politically active of these trade organizations are: the U.S. Chamber of 
Commerce, the National Association of Manufacturers, the Business Roundtable, and the American Tort 
Reform Association. Corporations are not required today to disclose their contributions to such 
organizations. 

■' See Center for Political Accountability, HIDDEN RIVERS; How Trade Associations Conceal Corporate 
Political Spending, Its Threat to Companies, and What Shareholders Can Do (2008) at 1. 
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decision, in 2006, virtually all of the $98.7 million in “electioneering communications” 
by nonprofit groups in the 2004 election cycle did identify the donor. But, during the 
2008 election cycle (after the Wisconsin Right to Life decision in 2006), over one-third 
of the $1 16.5 million reported by nonprofit groups as expended on “electioneering 
communications” was not accompanied by donor identification.^ Predictably, this 
unidentified donor percentage will grow in the wake of Citizens United , as corporations, 
now free to contribute generously, elect to use conduits and make umestricted 
contributions in order to avoid the need to have their donations disclosed. 

Finally, the interests of shareholders and managers do not appear to be well 
aligned with respect to political contributions. The Center for Political Accountability has 
released a series of reports showing that managers have regularly used corporate funds to 
subsidize political causes or issues having no obvious relationship to their corporation’s 
interests.^ Thus, although it is certainly understandable that a pharmaeeutical company 
would wish to lobby on the issue of health care reform, it is less clear why it should seek 
to influence issues such as abortion or single sex marriage. But the evidence is clear that 
public companies do seek to influence these issues. 

III. Shareholder Power to Restrict Corporate Political Activities Under State and 
Federal Law 

It is simplest to cover the shareholders’ ability to restrict corporate political 
spending under state law and then turn to federal law. I will not cover the possibility of 
derivative litigation against corporate officers and directors because, in the case at least of 
a public corporation, the legal necessity for a shareholder to make a demand on the board 

’ See Griff Palmer, “Decision Could Allow Anonymous Political Contributions by Businesses,” N.Y. 

Times, February 28, 2010 atp. 25. 

^ For one such study, see Hidden Rivers, supra note 4. 
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before commencing suit is deemed to acknowledge the applicability of the business 
judgment rule and thereby becomes an insurmountable barrier for all practice purposes. 

A. State Law 

Under Section 109 of the Delaware General Corporation Law (and similar statutes 
in other jurisdictions), shareholders may “adopt, amend or repeal” the bylaws, and under 
Section 109(b), the bylaws “may contain any provision, not inconsistent with law or with 
the certificate of incorporation, relating to the business of the corporation, the conduct of 
its affairs, and its rights or powers, or the rights and powers of its stockholders, directors, 
officers, or employees.” On its face, this language seems to cover the waterfront. But 
Section 141(a) of the Delaware General Corporation Law provides equally universally 
that “[t]he business and affairs of every corporation organized under this chapter shall be 
managed by or under the direction of a board of directors, except as may be otherwise 
provided in this chapter or in its certificate of incorporation.” Thus, there is an obvious 
tension, and if a bylaw restricts the authority or discretion of the board, it was not self- 
evident which provision - Section 109 or Section 141 - took precedence. 

In 2008, the Delaware Supreme Court resolved this tension in C.A. Inc, v, 
AFSCME Employees Pension Plan . 953 A,2d 227 (Del. 2008). In that case, AFSCME, a 
large union pension plan, proposed a bylaw amendment to be included on C.A. Inc.’s 
proxy statement that would compel the corporation to reimburse a stockholder, or group 
of stockholders, for reasonable expenses incurred in a proxy fight so tong as the insurgent 
group elected at least one director. C.A. Inc. asked the SEC to permit it to exclude this 
proposed bylaw under Rule 14a-8 on several grounds, including that it was not a “proper 
subject” for shareholder action under Delaware law because it contravened Del. Gen. 
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Corp. L. § 141 by invading the authority of the board of directors. The SEC certified this 
question of whether it was a “proper subject” to the Delaware Supreme Court. The Court 
found that, although a proxy expense reimbursement bylaw was a proper subject for 
shareholder action, the specific bylaw, as drafted, violated Section 141 by attempting to 
curb the right and ability of the board to manage the corporation’s business and affairs. 
Specifically, it said that the proposed bylaw “would violate the prohibition, which our 
decisions have derived from Section 141(a), against contractual arrangements that 
commit the board of directors to a course of action that would preclude them from fully 
discharging their fiduciary duties to the corporation and its shareholders.”^ For the board 
to have acceded to this restriction, it added, would have breached their fiduciary duties.* 
For the future, the key impact of the C.A.. Inc, decision is that although it 
considers procedural bylaws as appropriate for shareholder action, it views skeptically 
bylaws that “encroach upon the board’s managerial authority under Section 141(a).”^ 
Much academic and practitioner commentary has focused on this decision,"’ and most 
have concluded that a proposed shareholder bylaw amendment will be invalid if it 
attempts to curb the substantive power of the board. Possibly, some argue, a shareholder 
bylaw amendment would remain a proper subject for shareholder action if it contained a 
“fiduciary out” that permitted the board to ignore the amendment if it believes that its 
fiduciary duties require it to do so. Thus, a shareholder bylaw proposed bylaw that 
precluded “soft money” contributions to a Section 527 organization or to a trade 

’ Id. at 240. 

* Id. at 238, 240. 

’id. at 235 fit. 15-16. 

™ For the view that the decision will preclude most substantive bylaw amendments by shareholders, see 
Note, Delaware to the Rescue . 3 Brooklyn 1. Coip. Fin. & Com. L. 43 1 (2009); Robert Thompson, 
Delaware’s Disclosure: Moving the Line on Federal-State Coroorate Reailation . 2009 U. 111. L. Rev. 167, 
188-189. 
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association would be presumptively invalid unless it contained a “fiduciary out” clause 
that permitted the board to disregard the bylaw if it believed that doing so was in the best 
interests of shareholders. To say the least, the value and effect of such a bylaw 
amendment is highly questionable. 

In fairness, C.A.. Inc, will probably not be the last word that Delaware courts 
write on shareholder sponsored bylaw amendments. Historically, the Delaware corporate 
law decisions have twisted and turned, as new nuances emerge, times change, and the 
persoimel on the court shifts. But in the meantime, it is clear that the SEC will likely rule 
that shareholder bylaws impinging on the board’s substantive powers are not a “proper 
subject” for shareholder action under SEC Rule 14a-8(i)(l) and so will permit such 
proposed amendments to be excluded. Indeed, shareholder activists do not appear 
currently to be seeking to adopt bylaw amendments. Today, shareholder activists are 
disdaining the formal bylaw amendment approach and instead requesting the board 
pursuant to SEC Rule 14a-8 to prepare a report on the corporation’s political 
contributions and expenditures. As discussed below, this approach has also met with 
mixed results, as the SEC’s staff has sometimes read Rule 14a-8 not to authorize such a 
request. 

Thus, the bottom line is that under Delaware law shareholders have little practical 
ability to limit or restrict political contributions by mandatory shareholder action. Outside 
of Delaware, the law is sparse, but the strong tendency in another Jurisdiction has been 
for their courts to follow Delaware on issues of corporate law. 

B. Federal Law 
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Under SEC Rule 14a-3, corporations are required to prepare and distribute proxy 
statements in cormection with their solicitation of proxies. Under SEC Rule 14a-8,’ ' a 
shareholder may require the corporation under defined circumstances to include a 
proposal submitted by the shareholder in its proxy statement for a vote by all 
shareholders. This rule greatly economizes on the costs that a shareholder would 
otherwise face if the shareholder had to conduct his or her own proxy solicitation. Thus, 
for several decades, corporate activists and reformers have relied on Rule 14a-8 to enable 
them to place issues of concern to them on the agenda for the corporation’s aimual 
meeting. Originally, these issues primarily related to corporate ethics and morality (e.g., 
apartheid, discrimination, environmental issues, etc.), but more recently the focus has 
moved to economic issues (poison pills, takeover defenses, board structure, etc.). Rule 
14a-8 has, however, some important substantive limits, which the SEC has inconsistently 
interpreted over the years: 

First, Rule 14a-8(i)(l) permits the corporation to exclude the proposal if it 
“is not a proper subject for action by shareholders under the laws of the 
jurisdiction of the company’s organization.” 

Second, Rule 14a-8(i)(7) permits the corporation to exclude if “the 
proposal deals with a matter relating to the company’s ordinary business 
operations.” 

Third, Rule 14a-8(i)(5) permits exclusion if the proposal is deemed 
economically insignificant because it “relates to operations which account for less 
than 5 percent of the company’s total assets . . . and for less than 5% of its net 


See 17CFR§240.14a-8. 
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earnings and gross sales for its most recent fiscal year and is not otherwise 

significantly related to the company’s business.” 

Although there are numerous other restrictions, these three are most important. Because 
Rule 14a-8(i)(l) conditions the eligibility of the shareholder proposal on whether it is a 
“proper subject” under state law, it follows that the C.A,, Inc, v. AFSCME Employees 
Pension Plan decision discussed above has undercut the ability of shareholders to use 
Rule 14a-8 to propose a bylaw amendment that restricts the board’s substantive power to 
make political contributions. As a consequence, shareholders have recently instead 
sought to use Rule 14a-8 to request the corporation to prepare a report describing its 
political contributions and related political or lobbying activities. The premise here is that 
such a request is more procedural in character so that the C.A.. Inc, decision is not an 
obstacle. 

Nonetheless, even in the case of these more modest requests, the SEC’s Staff has 
recently resisted. Last year, both Bristol-Myers Squibb Company and Abbott 
Laboratories received shareholder proposals submitted by the AFL-CIO Reserve Fund 
requesting them to prepare reports on their lobbying activities and expenses with respect 
to specific political issues during a specific time period. In both cases, the SEC Staff 
ruled in no-action letters that the proposals could be excluded as relating to “ordinary 
business operations.” See Bristol-Myers Squibb Company, 2009 SEC No-Act. LEXIS 
590 (Feb. 17, 2009); Abbott Laboratories, 2009 SEC No-Act. LEXIS 133 (Feb. 11, 

2009). Similarly, the SEC’s Staff permitted Exxon Mobil Corporation to exclude a 
shareholder proposal submitted by a nonprofit foundation requiring Exxon Mobil to 
provide a report disclosing Exxon Mobil’s “policies and procedures for political 
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contributions and expenditures.” See Exxon Mobil Corporation, 2009 SEC No-Act. 
LEXIS 347 (March 23, 2009) (permitting proposal to be excluded under Rule 1 4a- 
8(i)(10) on the ground that Exxon Mobil had already “substantially implemented” a 
similar proposal). 

In overview, the SEC’s Staff has long read the “ordinary business operations” 
exclusion under Rule 14a-8(i)(7) broadly in the belief that “it is impracticable for 
shareholders to decide how to solve such problems at an aimual shareholders meeting.” 
See “Amendments to Rules on Shareholder Proposals,” Securities Exchange Act Release 
No. 40018 (May 21, 1998). In so doing, the Staff has sometimes embarrassed the 
Commission. Not so long ago, the SEC Staff permitted Cracker Barrel Old Country Store 
Inc. to exclude shareholder proposals asking Cracker Barrel to reconsider its position that 
it would not hire or retain gay employees. This decision was challenged in court. See 
New York City Employees Ret. Svs. v. SEC . 45 F.3d 7 (2d Cir. 1995). Ultimately, under 
pressure from all sides, the SEC reversed course and decided that discriminatory 
emplo 3 Tnent policies were not a matter of “ordinary business operations.” See Securities 
Exchange Act Release No. 40018 (May 21, 1998). Nonetheless, over the last twenty odd 
years, a fair generalization of the SEC Staffs reading of Rule 14a-8(i)(7) would be that it 
has consistently read this exemption broadly to protect managements from any obligation 
to provide detailed data or respond to shareholder pressures - until such time as the 
Staffs policy became so controversial as to embarrass the Commission. Only a decade 
ago, all proposals relating to executive compensation were similarly excluded as matters 
of “ordinary business.” 
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In short, recent experience has shown that the SEC will exclude even shareholder 

proposals seeking only disclosure of corporate policies and procedures relating to 

political contributions or lobbying expenses as normally outside the permissible scope of 

Rule 14a-8. Against this background, it is well to reconsider an assumption made by the 

Court’s majority in Citizens United . There, the majority wrote; 

“Shareholder objections raised through the procedures of corporate 
democracy . . . can be more effective today because modem technology 
makes disclosures rapid and informative.” 

See Citizens United v. Federal Election Commission . 130 S. Ct. 876, 175 L. Ed. 2d 753, 
802 (2010). 

In reality, however, the deck seems stacked against shareholders who seek either 

to challenge political contributions by management or to obtain fuller disclosure from the 

corporation. In all likelihood, such a shareholder will be unable to secure a bylaw 

amendment (or even to propose it to other shareholders under Rule 14a-8) or to obtain a 

report from the corporation disclosing its specific policies and practices regarding 

corporate contributions or lobbying activities. 

IV. Empowering Shareholders to Address Corporate Political Contributions and 
Related Activities 

Because there is a need for uniformity, the simplest, most direct route to assuring 
accoimtability to shareholders is to amend the Securities Exchange Act of 1934 to 
authorize shareholders both to adopt bylaw amendments addressing corporate political 
activities and to require corporate reports to shareholders on corporate political activities, 
contributions and donations. 
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For example, a new section could be added to Section 14 (which covers proxies 
and their solicitation) of the Securities Exchange Act, which could provide along the 
following lines: 

Proposed Section IdCi) : 

“(i) It shall be unlawful for any issuer of a class of equity securities 
registered pursuant to Section 12(b) or 12(g) of this title, or required to file 
reports pursuant to Section 1 5(d) of this title, to solicit any proxy, consent, 
or authorization without permitting shareholders to submit shareholder 
proposals, in accordance with rules and procedures prescribed by the 
Commission, to be voted upon by the shareholders at the same time as the 
vote, consent, or authorization sought by the issuer, where such proposal 
relates to political contributions, loans, or expenditures or electioneering 
expenses, including direct contributions of services or property by the 
issuer or indirect contributions, loans, or other payments by the issuer to 
conduit organizations (as defined) that may use all or some portion of such 
contributions, loans or expenditures for political or electioneering 
expenses. Notwithstanding any contrary provision of state or federal law, a 
vote by a majority of the shareholders represented at a shareholder 
meeting at which a quorum was present, or a vote by a majority of all 
shares outstanding in the case of a shareholder consent, in favor of a 
shareholder proposal made in accordance with Commission rules and 
relating to corporate political activities, contributions, or payments (i) 
shall bind the issuer to the same extent as if the prpposal were set forth in 
the issuer’s certification of incorporation or similar charter document, (ii) 
may not be cancelled or modified by its board of directors or any similar 
body, and (iii) may be modified or repealed only by a majority vote of the 
shareholders at a subsequent shareholder meeting or by a subsequent 
shareholder consent executed by a majority of all the shareholders.” 

This language is intended to be illustrative, and it would require some additional 

definitions for terms such as “electioneering expense” and “conduit organization,” but 

those terms would be broadly defined. 

The impact of this provision would be threefold: (1) shareholder bylaw 

amendments would be valid in all states, but only with respect to the subject of the 

corporation’s involvement in political and electioneering expenses; (2) the directors could 

not cancel, repeal or modify any shareholder bylaw with a board-passed bylaw; (3) a 
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majority of the shareholders could always modify or repeal the earlier policy (thus 
preventing a supermajority provision to be inserted that might require, for example, an 
80% shareholder vote to modify or repeal the initial policy). Pursuant to this procedure, 
shareholders could pass bylaws, create special committees of directors to monitor the 
corporation’s involvement in politics, or require reports or studies to be prepared for the 
shareholders. 

The prospects for abuse of this new power seem small because shareholders 
caimot easily be persuaded to vote for any radical or prophylactic proposal. The real 
likelihood is that the board and shareholder groups will bargain “in the shadow of the 
law” and reach agreement on new policies in order to forestall the need for resort to the 
bylaw amendment process. Today, the board has less need to negotiate because insurgent 
shareholders cannot typically resort either to a bylaw amendment under state law or a 
shareholder proposal under SEC Rule 14a-8. In effect, once shareholders are empowered, 
more realistic and meaningful negotiations can begin. 

Some would urge Congress to go further and preclude the corporation from 
making political contributions or incurring “electioneering expenses,” directly or 
indirectly, unless it had first obtained shareholder authorization for such payments. This 
would place the burden on the corporation to obtain shareholder consent as a prerequisite. 
The problem with this more radical approach is that (1) it could conceivably be seen as an 
unconstitutional prior restraint, and (2) it would likely produce only broad blanket 
authorizations supported by management, which shareholders might approve for fear that 
the corporation would otherwise be silenced or rendered unable to pursue its legitimate 
interests. Placing the burden on shareholders to obtain a majority approval for a 
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shareholder proposal is the more cautious and conservative course, and it will likely 
produce negotiation and consensus. 

V. SEC Rule 14a-8 

In fairness. Rule 14a-8 has long imposed substantial logistical burdens on the 
SEC’s Staff, and the Staff has interpreted the rule cautiously, often reading it very 
narrowly in order not to subject corporations to potential micro-management by 
shareholders. But the issue of corporate campaign contributions is distinctively different, 
in part because such payments may not be related to the corporation’s business activities. 
Thus, it is important that the SEC revisit SEC Rule 14a-8 in light of Citizens United , 
which fundamentally changes the relationship between corporations and the political 
process. Congress should prod the SEC to re-examine its policies under Rule 14a-8 
through hearings and/or letters to the Commission. Ultimately, Congress could legislate, 
but that may not be (and hopefully should not be) necessary. Still, at a minimum, the 
Commission and its Staff must recognize that political contributions and electioneering 
expenses are seldom matters of “ordinary business operations” but rather reflect 
departures from ordinary business (sometimes extraordinary departures) that shareholders 
reasonably want to monitor and restrain. 

VI. Disclosure and Transparency 

Shareholders today do not receive even minimal disclosure about corporate 
political contributions, donations, or electioneering expenses. As earlier noted, federal 
law may require the conduit organization to disclose its contributions and payments, but 
it does not require those corporations who make payments for unspecified purposes to a 
trade association or Section 527 organization to disclose these payments. Although most 
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corporations will rarely direct that their contribution be used for political or 
electioneering purposes, they will be aware of such use because the trade association is 
required by law to inform its corporate donors of the amount of their contributions used 
for political purposes. Precisely because the corporation has this knowledge, it would be 
appropriate to require disclosure of both the total contribution to the conduit organization 
and the percentages allocated to political or electioneering purposes over recent years. 

The appropriate medium for such disclosure is the corporation’s Annual Report 
on Form 10-K and its proxy statement. This information would be instantly accessible to 
the shareholders, the market, and securities analysts. Moreover, the appropriate 
disclosures should cover not only the amount of such payments, but also (1) the purposes 
behind it and (2) the process by which it was internally approved. Did the CEO decide 
this on his own? Or was it overseen by a specific board committee? If so, why did they 
think it appropriate? False statements made in response to these disclosure requirements 
would be subject to potential criminal enforcement under 18 U.S.C. §1001, and the SEC 
could also seek civil injunctions and penalties. 

Arguably, the SEC already has authority to require disclosure of corporate 
political activities, but clearly it has not used this power. Possibly, the Commission may 
feel that legitimate issues exist as to whether such information is material to investors. 
But the SEC should articulate its position. After Citizens United , the prospect of material 
corporate payments for political purposes increases exponentially, and the need for 
disclosure is enhanced. Disclosure deters abuse, and in the light of Citizens United , the 
potential for low-visibility abuse has just grown. 

CONCLUSION 
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As a general rule, the least drastic means should be preferred when regulating the 
behavior of public corporations. Thus, I do not suggest or support legislation that would 
attempt to prohibit corporate contributions or even subject them to prior shareholder 
approval. 

Rather, my starting point comes from Justice Brandeis; 

“Sunlight is the best disinfectant; electricity, the best policeman.” 

That maxim has long been the rationale for the SEC. Precisely for that reason, 
Congress should instmct the SEC to revisit its disclosure requirements in light of Citizens 
United and advise Congress whether more detailed disclosures are needed. Because today 
SEC disclosure rules simply ignore corporate political contributions, it is hard to believe 
that the SEC will really tell Congress that nothing needs to be done. If the SEC believes it 
needs additional statutory authority, it should so advise Congress. Still, because the SEC 
can sometimes be a bureaucratic and slow moving body with many other crises and 
issues to face, a deadline should be specified for its response. 

Next, the SEC must be prodded to reconsider its overbroad exemptions to Rule 
14a-8 and recognize that covert political activities are not matters of “ordinary business 
operations.” That the Staff today has repeatedly ruled requests for informational reports 
about corporate political activities to be simply beyond shareholder power should 
embarrass the Commission. 

Finally, shareholders need a remedy for the case where the corporation resists. 

The best remedy is not litigation, but a right for the majority of the shareholders to adopt 
bylaws regulating and restricting corporate political activities. This right will seldom be 
actually employed, but its existence vastly increases shareholder leverage. Because 
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shareholders own the corporation, it is hardly radical to urge that they be given a say in 
how it is run. 
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Thank you Chairman Kanjorski, Ranking Member Garrett, and members of the 
Subcommittee for inviting me to testify before you on corporate governance after the Citizens 
United case. I am testifying today in my ow'n capacity and not as a representative of Stanford 
University or any other organization. ’ 

As a preface to my remarks, I would like to point out that my field of expertise is 
corporate governance and not constitutional law. I will therefore limit my remarks to the 
implications of, and potential responses to, the Citizens United case from a corporate governance 
perspective. I also would like to note that while I will discuss potential responses to Citizens 
United that Congress may consider, corporate law is generally the province of state law. My 
intent is not to express a preference for federal legislation over state legislation, but rather to 
discuss the content of an appropriate legislative response. 

In Citizens United, the Supreme Court held that the First Amendment protects the use of 
corporate funds to advocate the election or defeat of a candidate for public office. This 
protection now extends to public corporations, which are the subject of this testimony. ^ A 
public corporation’s political advocacy will consist of the following: The expression of views 
formed by management and funded by shareholders, subject to oversight by the corporation’s 
board of directors. Management’s control over corporate funds used for political activities of 
course parallels management’s control over funds used to build plants, to acquire equipment, to 
hire employees and to nm the business in general. 


* Some of the views I express in this testimony are contained in a article scheduled to appear in the March 2010 
issue of Forbes Magazine, which 1 have written with my Stanford Law School colleague, Ronald Gilson. 1 have 
attached that article as an annex to this testimony. 

^ Political speech by public corporations raises governance issues that differ from those raised with respect to 
political speech by private corporations and nonprofit corporations. In this testimony, I express no views regarding 
whether the governance structures of those types of entities should be modified in light of Citizens United. 
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There is a governance structure in place in public companies that is designed to induce 
management to operate the corporation in a way that advances the interests of shareholders, a 
goal generally understood as maximizing share value over time within the limits of the law. 

After Citizens United, the issue arises whether the current governance system can accommodate 
management’s use of corporate funds for political advocacy. The Supreme Court recognized this 
issue when it rejected the Government’s constitutional argument that corporate speech should be 
restricted in order to protect dissenting shareholders. The Court suggested that this concern 
“[can] be corrected by shareholders ‘through the procedures of corporate democracy.”’ Citizens 
Unitedv. FEC, slip op. p. 46 (quoting First National Bank of Boston v. Bellotti, 435 U.S. 765, 
794 (1978). With respect to public corporations, the Court stated that “the remedy is not to 
restrict speech but to consider and explore other regulatory mechanisms.” Id. Thus, the Court 
recognized that Citizens United would allow corporate speech but the case left open the question 
of whose speech. That will be determined by the governance structure through which 
corporations speak. 

I offer at the least the beginning of the Court’s suggested exploration here. The threshold 
question is: What can shareholders do under the governance regime if they would like to 
influence management’s use of corporate funds for political activities? The answer is “not 
much.” Management will control corporate speech just as it controls other expenditures. 

The only tool available to shareholders to influence management’s political expenditures 
is their right to vote annually for nominees to the company’s board of directors. That 
mechanism, however, is poorly designed for this puipose. It does not allow shareholders to exert 
any sort of advance approval power. Nor does it realistically allow shareholders to vote out of 
office directors whom they believe, after the fact, have allowed management to misallocate 
corporate funds for political activities. 

In the typical board election, a slate of directors is nominated by the board itself, and 
shareholders are given the opportunity either to vote in favor of the nominees or to withhold their 
votes from one or more nominees. There is rarely a competing slate of nominees, as there 
typically is in an election for public office. The cost of contesting a board election is so high that 
competing slates are nominated only when a party seeks control of the company. In some 
companies, a director does not even need a majority of votes in order to take a seat on the 
board — in theory, a single vote is enough. In recent years, many companies have adopted 
“majority vote” arrangements whereby a director who fails to gamer a majority of votes must 
offer his or her resignation to the board. The board then has a choice whether to accept or reject 
the nominee’s resignation. 

The other potential response for shareholders who disagree with management’s political 
expenditures is to sell their shares. This response, however, will not influence management’s 
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political expenditures, and indeed barely amounts to self-expression. If, say. Republican 
shareholders disapprove of management’s use of eorporate funds to support a Democratic 
candidate, their sales of shares will have no effeet on management. Indeed, management will not 
even know the sales occurred. The shares will be bought by other investors who do not know of, 
or are not bothered by, the expenditures. Unless the expenditure is significantly bad for business, 
there will be no effect on the company’s share price and therefore no influence on management 
before or after the fact. And if a political expenditure is materially bad for business, the share 
price will decline regardless of whether there are politically motivated stock sales. 

Some might suggest a third avenue available for shareholders: they could sue 
management or the board for misuse of corporate funds for political activities. This avenue, 
however, is closed. Unless, self-dealing is involved, a court would dismiss the suit. State law 
protects management from suits that question management’s business judgment. In my view, this 
is as it should be. Lawsuits are not an effective means of constraining political expenditures, 
now that the Supreme Court has allowed them. 

In sum, the current corporate governance system provides essentially no opportunity for 
shareholders to influence or limit management’s use of corporate for political activity. The 
system is not designed to give shareholders a direct voice in management decision making, nor 
should it be. The basic structure allows managers to manage, subject to market forces, and allows 
shareholders influence only a few fundamental decisions such as whether to acquire or be 
acquired by another company. The system reflects two assumptions; First, that shareholders 
have essentially uniform interests in having management maximize the return on their 
investment; and second that shareholders lack the expertise to manage the company. 

From a corporate governance perspective, one could conclude that managers’ political 
expenditures should be treated no differently from other expenditures — that is, allow the market 
to be the eonstraint. That view, however, would be a simplistic extension of the current regime 
to the post-Citizens United world. Shareholders are not uniform in their political views and will 
vary in their judgments regarding the use of a corporation’s funds for political activities. 
Furthermore, there is no reason for them to defer to management on this dimension. The 
theoretical assumptions underlying the current corporate governance regime are not valid with 
respect to political expenditures by management. 

Moreover, as a practical matter, there is no reason to expect shareholders to remain 
passive if management uses corporate funds for political activity. To the contrary, shareholders 
could well decide to use their annual vote for board nominees as a means of expressing their 
dissatisfaction with management’s political expenditures. This could undermine the power of 
the shareholder vote as a means of disciplining business decisions. 


3 



68 


Ideally, a shareholder vote for the hoard is based on the quality of management. 
Shareholders elect qualified board members who monitor management well, and so long as 
management is doing a good job, shareholders rc-elect them. In recent years, shareholders have 
begun using their board vote to express dissatisfaction on particular governance matters such as 
staggered boards and executive pay. This is not necessarily bad, but if too many single-issue 
matters lead too many shareholders to withhold board votes, the function of a board vote as an 
indication of management’s overall performance can become dissipated. 

For companies that have majority vote regimes, the impact of “withhold votes” is more 
direct. If one or more director nominees fail to gamer a majority of shareholder votes, how 
would the board respond to resignation offers if the votes withheld come from a mix of 
dissatisfaction with some business matters and some political matters? Let’s say a vote for audit 
committee members comes to 40% of shares voted. Some of the withheld votes are assumed to 
reflect dissatisfaction with a financial restatement, other withheld votes are understood to reflect 
the company’s poor performance, and yet others are understood to reflect dissatisfaction with 
management’s use of corporate funds to run TV ads in support of a candidate that management 
believed would support policies that would help the company. Should the board accept or reject 
the resignation of the audit committee? The votes withheld for political reasons cloud the 
business message that shareholders have sent, and they fail to send a clear signal with respect to 
political expenditures. Making board votes a referendum on management’s political 
expenditures is thus bad for corporate governance — bad for shareholders, board members, and 
managers alike. 

Citizens United also creates complications for investors in creating an investment 
portfolio. From a financial perspective, shareholders should hold a diversified portfolio. Index 
funds are available as an easy means of doing so. But if shareholders want to disassociate 
themselves from companies that make political expenditures with which they disagree, they will 
have to put much more effort into maintaining a diversified portfolio. Purists will have to avoid 
index funds and carefully monitor the politics of companies in other types of funds. Funds may 
arise in response to Citizens United that will invest only in companies that commit to stay out of 
politics. But if not, shareholders will have to construct their own portfolios and monitor the 
political expenditures of the companies in their portfolios, selling some as political expenditures 
are made and rebalancing to maintain diversification. This problem is not overwhelming, but 
from a financial point of view, it is an unfortunate effect of Citizens United. 

As the Supreme Court recognized, shareholders may want their corporations to engage in 
political activity, particularly when it promotes the business of the corporation. But when the 
financial benefits of political activity are small, or if shareholders’ concerns for the public good 
outweigh their private interests as investors, shareholders may want the corporation to remain 
silent. From the perspective of both constitutional law and corporate governance, shareholders 
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should be empowered to make that decision in a way that does not imbalance the overall 
corporate governance system. 

How can that happen? I propose that corporations be required to let shareholders vote 
annually on whether they want their company to exercise the rights that Citizens United gave 
them. Managers who seek shareholder approval of political expenditures would use this 
opportunity to explain the expenditures they intend to make, how those expenditures would be in 
shareholders’ interests, and what the cost will be. This need not be a line-item disclosure, just a 
description of the types of expenditures management anticipates and the reasons for those 
expenditures. Some companies may choose to stay out of politics. Others, such as media 
companies, may ask shareholders for a blank check in order to keep complete control of content 
and creativity. The objective is only to have managers make their case to shareholders, and 
allow shareholders to decide whether to approve management’s proposal. This vote would be 
separate from the vote for board nominees. Shareholders would be able to express their views on 
politics separately from their views on how well the directors are doing at monitoring 
management performance. 

This mechanism is not perfect. Shareholders will still differ in their political views and, 
as in any system of majority rule, the minority can be disappointed. Some disappointed 
shareholders might chose to divest shares in companies for political reasons. Shareholder 
approval would, however, induce management to focus corporate political activities on 
promoting shareholders’ economic interest and thereby limit discontent to some degree. 

Although some shareholders may still vote against incumbent board nominees on political 
grounds, they would have the option to elect good business people to the board and at the same 
time constrain management’s use of corporate resources for political activities. 


Thank you. I look forward to your questions. 
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Annex A 

Corporate Speech and Corporate Governance 

Ronald J. Gilson and Michael Klausner 
(Forthcoming Forbes Magazine, March 11, 2010) 


On Jan. 21 the Supreme Court ruled that the govermnent can no longer ban corporate 
funding of politicians during candidate elections. The Citizens United ruling says that the First 
Amendment protects political speech by corporations— including publicly held corporations. But 
if corporate speech consists of managers using corporate funds to engage in political activity that 
shareholder finds objectionable, what can a shareholder do?” Vote against the board? Sell his or 
her shares? 

Congress is currently considering a range of potential legislation in response to the 
Court’s ruling. In our view, a simple modification in the way public companies are governed 
will reduce the likelihood of turmoil in board elections and confusion in investment decisions: 
Require corporations to let stockholders vote annually on whether their corporation will engage 
in political activity and if so, what types of activity. 

Under existing corporate law, stockholders’ ability to influence how management runs 
the corporation’s business is limited largely to annually electing a board of directors. 
Stockholders’ interests are understood to be solely financial: Management maximizes the return 
on stockholders’ investment, and stockholders pass judgment on management performance when 
they elect directors. When stockholders share this common concern with profits a simple 
governance system serves them — and the economy — well. 

But stockholders do not have a common interest in political activity. Stockholders who 
seek the same profits from an investment may be Republicans or Democrats or Independents. 
They may be pro-choice, pro-life, pro- or anti-health care reform. A stockholder of, for example, 
a pharmaceutical company may even oppose a politician who promises to favor the 
pharmaceutical industry due to the politician’s views on financial sector reform. 

The Court in Citizens United said that “stockholders can determine whether their 
corporation’s political speech advances the corporation’s interest in making profits.” Once 
stockholders have made that determination they can vote against the company’s incumbent 
board, or they can nominate board candidates whose political views they like. But do we want 
board elections to become referenda on management’s political speech? Politicizing corporate 
elections will be bad for stockholders, managers and the economy. 

Stockholders’ other alternative is to sell their shares. But investment experts advise 
investors to hold diversified portfolios. Citizens United should not complicate stockholders’ 
investment strategies with politics. 
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As the Supreme Court recognized, stockholders may want their corporations to engage in 
political activity, particularly when it promotes the business of the corporation. But when the 
financial benefits of political activity are small, or if stockholders’ concerns for the public good 
outweigh their private interests as investors, stockholders may want the corporation to remain 
silent. From the perspective of both constitutional law and corporate governance, stockholders 
should be empowered to make that decision. 

How can that happen? Congress should pass legislation requiring corporations to let 
stockholders vote annually on whether they want the company to exercise the rights that Citizens 
United gave them, either directly or by providing corporate funds to another entity. Managers 
who seek stockholder approval of political activity would use this opportunity to explain the 
actions they intend to take, how those actions would be in stockholders’ interests, and what the 
cost will be. Managers would make their case to stockholders, who would then decide whether 
to approve management’s proposal. 

This mechanism is not perfect. Stockholders will still differ in their political views and, 
as in any system of majority rule, the minority can be disappointed. Stockholder approval 
would, however, induce management to focus corporate political activities on promoting 
stockholders’ economic interest. Equally important, it would separate votes for board seats from 
votes on management’s political activities. Although some shareholders may still vote against a 
board on political grounds, they would have the option to elect good business people to the board 
and at the same time constrain management’s use of corporate resources for political activities. 
Finally, stockholders would be less likely to combine investment decisions with political 
decisions. 

To be sure, political contributions are not the only corporate action that may divide 
shareholders. For example, corporations also make charitable contributions. Typically these are 
uncontroversial. They engender community goodwill by providing support to community 
institutions like schools, art museums and symphonies, and they sometimes enhance a 
corporation’s image in a manner similar to advertising. But a willful CEO certainly can also use 
corporate funds to make contributions to her favored causes or causes that gain her personal 
notoriety. Why doesn’t this behavior warrant a separate governance mechanism? The short 
answer is that this type of misbehavior represents a small part of charitable giving and, like other 
self-interested behavior by CEOs, is adequately constrained by ordinary board oversight. In 
contrast, all direct political activity by a corporation risks dividing shareholders and politicizing 
board elections. A different corporate governance mechanism is therefore required. 


Ronald Gilson is a professor of law and business at Stanford and Columbia Law Schools. 
Michael Klausner is a professor of law and business at Stanford Law School. 
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Mr. Chairman, Ranking Member Garrett, and members of the subcommittee, it is 
an honor to be invited to appear before you to discuss this critically important 
topic. Indeed, most Americans would agree that the bedrock of our country’s 
identity and the core element of its strength and vitality over more than two 
centuries has been its commitment to the marketplace of ideas, the free, 
unabashed, unfettered conversation that encourages the expression of all points 
of view, no matter how outrageous, offensive, crackpot, or subversive because 
we recognize that it is exactly these challenges to our notions of received wisdom 
that force us to be responsive to changing times and better understandings. The 
best ideas flourish only when the worst ideas must be separated from it not by 
censorship but by argument. The cure for bad speech is not repression but 
better speech. If we let all ideas in, ultimately the best ones will survive by being 
more persuasive. That can only happen if they must match themselves against 
the positions advocated by their opponents. 

But freedom of speech does not mean that any expression of ideas is permitted. 
We do not allow libel, slander, or fraud. And we all know that, as Justice Oliver 
Wendell Holmes wrote in Schenk v. US almost 100 years ago, the First 
Amendment does not protect the right to falsely shout “Fire!” in a crowded 
theater. It does not protect the right to incite violence. We have successfully 
limited hate speech and pornography. And we have been very clear that the 
greatest level of protections apply to political speech because it is there we most 
need a robust and unfettered conversation. Commercial speech is not as 
protected and may be limited, as long as the limits are minimal and justified. 

Increasingly, however, political and commercial speech have been more difficult 
to distinguish and in the Citizens United decision the Supreme Court treated 
political speech by commercial enterprises as though it was political speech from 
individuals. The court ruled that corporations and labor unions have the same 
First Amendment rights as individuals. Thus, any restriction of their freedom to 
spend unlimited amounts in support of their favored candidates violates the 
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Constitution. The reasoning is that corporations and non-profits and other 
groups are merely assemblages of individuals with First Amendment rights. So, 
those rights exist whether exercised as individuals or groups. 

In his dissent, however. Justice Stevens noted that corporations "are not human 
beings" and "corporations have no consciences, no beliefs, no feelings, no 
thoughts, no desires... they are not themselves members of 'We the People' by 
whom and for whom our Constitution was established."^ He added, “Not only 
has the distinctive potential of corporations to corrupt the electoral process long 
been recognized, but within the area of campaign finance, corporate spending is 
also “furthest from the core of political expression, since corporations' First 


From Justice Stevens’ dissent: 

The basic premise underlying the Court’s ruling is its iteration, and constant 
reiteration, of the proposition that the First Amendment bars regulatory 
distinctions based on a speaker’s identity, including its “identity” as a corporation. 
While that glittering generality has rhetorical appeal, it is not a correct statement 
of the law. Nor does it tell us when a corporation may engage in electioneering 
that some of its shareholders oppose. It does not even resolve the specific 
question whether Citizens United may be required to finance some of its 
messages with the money in its PAC. The conceit that corporations must be 
treated identically to natural persons in the political sphere is not only inaccurate 
but also inadequate to justify the Court’s disposition of this case. 

In the context of election to public office, the distinction between corporate and 
human speakers is significant. Although they make enormous contributions to 
our society, corporations are not actually members of it. They cannot vote or run 
for office. Because they may be managed and controlled by nonresidents, their 
interests may conflict in fundamental respects with the interests of eligible voters. 
The financial resources, legal structure, and instrumental orientation of 
corporations raise legitimate concerns about their role in the electoral process. 
Our lawmakers have a compelling constitutional basis, if not also a democratic 
duty, to take measures designed to guard against the potentially deleterious 
effects of corporate spending in local and national races. 

...As we have unanimously observed, legislatures are entitled to decide "that the 
special characteristics of the corporate structure require particularly careful 
regulation” in an electoral context. NRWC , 459 U. S., at 209-210. ...Campaign 
finance distinctions based on corporate identity tend to be less worrisome, in 
other words, because the “speakers" are not natural persons, much less 
members of our political community, and the governmental interests are of the 
highest order. Furthermore, when corporations, as a class, are distinguished 
from noncorporations, as a class, there is a lesser risk that regulatory distinctions 
will reflect invidious discrimination or political favoritism, (footnote omitted) 
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Amendment speech and association interests are derived largely from those of 
their members and of the public in receiving information," Beaumont , 539 U. S., 
at 161, n. 8 (citation omitted).” Dalia Lithwick noted in Slate, “Even former Chief 
Justice William H. Rehnquist once warned that treating corporate spending as 
the First Amendment equivalent of individual free speech is ‘to confuse metaphor 
with reality.’”^ 

If our goal is to preserve the marketplace of ideas, we must make sure it is not 
tainted by that other marketplace, the marketplace of money. 

And if we are going to give corporations the First Amendment right of freedom of 
speech, we had better make sure we understand who it speaks for. 

I do not need to remind Members of Congress how virulent corporate spending 
has made the political process. You all know that far better than anyone else. 
But I can say that the $600 million spent by the financial services industry on 
lobbying in the decade before the financial meltdown led to the loosening and 
elimination of regulatory protections that could have mitigated that damage or 
prevented it entirely. And I can also say that there is not a single shareholder in 
that “assemblage" of citizens that make up the corporations who spent that 
money who supported that result. 

The problem, as always under a capitalist system, is agency costs. Flow do we 
give corporate managers enough authority to create sustainable, long-term 
returns to investors without giving them so much that they appropriate corporate 
funds for their own ends? When a corporation uses general treasury funds to 
influence a political election, it is the shareholders who are footing the bill. 
Flowever, real control of corporations rests not with shareholders, but with those 
who manage them. Therefore, the use of corporate treasury funds will ultimately 
benefit management rather than the interests of shareholders. 

While the decision in Citizens United decision granted corporations a right under 
the First Amendment to use unlimited resources to influence political elections, it 
effectively silenced the voice of shareholders. For purposes of political speech, 
management decides what positions to take on behalf of corporations through 
their use of treasury funds, and the shareholders are neither informed nor 
consulted nor given a chance to respond. The use of secondary entities like 
trade associations is even more removed from any transparency or oversight. 

Not only do corporations secretly funnel money for political purposes into these 
trade associations, they too often use them to oppose the very policies their 
public statements endorse. 

For example, health insurance corporations publicly stated that they supported 
health care reform while at the same time donating millions of dollars to attack 


^ http;//www.slate.com/id/2242208/ 
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health care reform through the powerful trade group America’s Health Insurance 
Plans (AHIP). The AHIP then funneled those donations into the U.S. Chamber of 
Commerce, which used the money for negative attack ads on health care reform. 
Between $10 million and $20 million was donated to the AHIP by Aetna, 

Humana, Cigna, Kaiser Foundation Health Plans, UnitedHealth Group and 
Wellpoint. The AHIP publicly stated that they “continue to strongly support 
reform" but meanwhile were underwriting tens of millions of dollars of television 
ads attacking reform. This is a clear example of the divergent interests between 
principal and agent. And the fact that we do not know exactly how much money 
they spent or who it came from is just further proof that there is no transparency 
or accountability to ensure that the expenditures reflect the views and interests of 
the investors, those individuals who are supposed to be the ones communicating. 

So problem number one is the lack of disclosure. Corporations are currently not 
required to disclose their political spending. Even if political expenditures were 
disclosed, they are not available to shareholders in any central, accessible 
location. The majority opinion in Citizens United states that “[wjith the advent of 
the Internet, prompt disclosure of expenditures can provide shareholders and 
citizens with the information needed to hold corporations and elected officials 
accountable for their positions and supporters.” This would be true if such 
disclosure existed and were required by law. But it is not. Indeed, often directors 
of the company do not know how this money is allocated. That should be this 
committee’s first area of focus. We need clear, accessible, comprehensive 
disclosure of every penny and we need every member of the board to sign their 
names to show that they have been fully informed and have approved the 
expenditures, I note that the SEC's Investor Advisory Committee, through the 
Investor as Owner Subcommittee chaired by Dr. Stephen Davis, will be seeking 
investor feedback on a formal recommendation to the SEC as to its potential 
response to the Citizens United decision. The subcommittee will discuss this at 
its meeting on March 30, and i hope that the committee staff will coordinate with 
them. My top priority for this project is that they find a way to take the greatest 
possible advantage of current technology to make sure that all of the information 
about what and how much money is spent on which issues and candidates 
avaiiabie with total drill-down and tagging. If the cure for bad speech is better 
speech, this is where we make sure that better speech will happen. 

Problem number two is that even if we did have the information we need to let 
shareholders know how their money is being spent and what positions it is being 
used to support, there is no way for them to respond effectively to provide 
direction. Under certain limited circumstances, shareholders can be allowed to 
submit non-binding proposals to ask for information about political expenditures, 
and some of these proposals have received substantial support, especially 
considering that even a majority vote is precatory only. We need clear authority 
for shareholders to be able to submit binding resolutions on the disclosure and 
direction of corporate funds used for political purposes, whether lobbying or 
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support of - or opposition to - candidates or issues, so that a majority vote is 
controlling. 

It is also important to emphasize that under current law, it is close to impossible 
for shareholders to oppose director candidates nominated by the company. 

Under current law, director candidates need not receive a majority of votes cast 
to serve on the board. Indeed, at this moment more than 80 directors are serving 
on public company boards despite election results that showed a majority of 
votes cast were opposed. We need clear Congressional authority for the “proxy 
access” rule to permit candidates nominated by shareholders to be included on 
the company’s proxy - the one paid for by shareholders. If shareholders cannot 
replace directors, they cannot be truly represented and cannot delegate authority 
for political spending. 

The third problem, perhaps the knottiest, is the problem of intermediaries. We 
must make sure that corporations do not hide their political spending by use of 
second- and third-party entities like trade associations and “astro-turf fake 
grassroots organizations with populist-sounding names like “Citizens for a Better 
Tomorrow." And non-US sources can also allocate funds to these 
intermediaries. 

The Chamber of Commerce, which was recently found to have overstated its 
membership by 900%, has been particularly susceptible to this kind of 
manipulation. Now claiming only 300,000 members rather than the 3 million it 
had previously trumpeted, tax filings show that just 19 donors contributed one- 
third of its 2008 income. But the Chamber does not disclose any of the 
contributors’ names. How can corporations speak for the assembled individuals 
if we do not know where the money goes. We do know, because Chamber of 
Commerce CEO Tom Donahue has said so publicly, that they are spending $100 
million “free enterprise” campaign to defeat any meaningful financial reform.^ 

Where is that money coming from? Who does it benefit? Just as corporate 
executives quietly fund positions contrary to those they publicly endorse, the 
Chamber adopts policy positions without consulting its own board, much less its 
membership. It had several defections last year over its climate change policy, 
which was essentially a “climate is not affected by anything we do” policy. The 
Chamber of Commerce has hijacked a once-respected organization on behalf of 
executives, not business. It is the worst enabler for abuse of shareholder assets. 
But it is not the only one. In order to make the majority decision work, the 
assumptions that crucially underlie it must be made true. Every penny that is 
spent on “speech” must be documented and disclosed, whether it is spent 


^ They had to change the original focus from “capitalism” after focus groups 
reacted negatively. You might think they would respond by asking their members 
to demonstrate why “capitalism” was a good thing instead of just changing the 
vocabulary. 
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directly or through intermediaries. Just as in other transactions where there is an 
opportunity for moral hazard and a potential for conflicts of interest, the 
executives should also have to disclose any potential conflicts and any possible 
adverse consequences so that investors can properly evaluate their decisions. 

The fourth problem is making sure that once shareholders have the information 
and the rights necessary to reduce possible abuses from agency costs, we also 
remove the obstacles to exercising those rights. The largest category, of course, 
is within the corporations themselves. Pension funds covered by ERISA manage 
more than $6.3 trillion in assets, much of it invested in equities. But they have 
their own conflicts of interest and no clear statement of fiduciary obligation to 
vote - plus the collective choice problem that they each must spend 100% of the 
costs of voting while receiving only a pro rata share of any benefits. If 
shareholders are going to be able to evaluate the political expenditures from 
Company X, we had better make sure that the shares held in company X by its 
own pension fund and other ERISA funds and their service providers have the 
authority and the obligation to evaluate it appropriately. I hope this committee 
will invite institutional investors and the regulatory authorities with jurisdiction 
over them to help create a solution to this problem. 

In his most recent letter to Berkshire Hathaway shareholders, Warren Buffett 
wrote: 


It has not been shareholders who have botched the operations of some of 
our country’s largest financial institutions. Yet they have borne the burden, 
with 90% or more of the value of their holdings wiped out in most cases of 
failure. Collectively, they have lost more than $500 billion in just the four 
largest financial fiascos of the last two years. To say these owners have 
been “bailed-out” is to make a mockery of the term. 

The CEOs and directors of the failed companies, however, have largely 
gone unscathed. Their fortunes may have been diminished by the 
disasters they oversaw, but they still live in grand style. It is the behavior 
of these CEOs and directors that needs to be changed: If their institutions 
and the country are harmed by their recklessness, they should pay a 
heavy price - one not reimbursable by the companies they’ve damaged 
nor by insurance. CEOs and, in many cases, directors have long 
benefitted from oversized financial carrots; some meaningful sticks now 
need to be part of their employment picture as well. 

If corporations have the rights of people, shareholders must be the ones to 
decide how those rights are exercised. And they cannot do that without 
information and the ability to replace the board. 

Finally, there is the fifth problem. All of this would not be so difficult if running for 
office was not so expensive. As you know, in the UK Members of Parliament 
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raise as little as a few thousand pounds for their campaigns. They have public 
financing and it is a different system. But we can do better. I urge the Members 
of this committee to give careful consideration to the Fair Elections Now Act (S. 
752 and H.R. 1826). This measure would enact a voluntary alternative system for 
financing federal elections, giving candidates the option to run for office on a 
mixture of small contributions and limited public funds. I also urge your attention 
to the other side of the equation. The reason elections are so expensive is 
primarily the purchase of television time. There are some very worthy proposals 
for free access to television time for political candidates as a requirement for 
being licensed by the FCC. There is no way to address the problems of money 
in politics, even with optimal corporate governance, without looking at the reason 
that money is so important. 

Almost 100 years ago. Justice Louis Brandeis famously wrote in Harper’s, 
“Sunlight is said to be the best of disinfectants; electric light the most efficient 
policeman."'* He was writing about corporate abuse. These days, he might say 
that the best police officer is the Internet and tagging. We count on you to make 
sure that this cop is on the beat. 

Thank you again for allowing me to comment and I look forward to your 
questions. 


http://www.law.louisviIle.edu/library/collections/brandeis/node/196 
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Testimony of Karl J Sandstrom of Perkins Coie LLP 
Before the Subcommittee on Capital Markets, Insurance and 
Government Sponsored Enterprises 
"Corporate Governance after Citizens United” 

March 11, 2010 

Chairman Kanjorski, Congressman Garrett, and Members of the subcommittee, I want to 
thank you for the opportunity to testify on an aspect of the Citizens United decision that merits 
your attention. Prior to this sweeping deeision, the law allowed a eorporation to promote federal 
eandidates with money that was voluntarily eontributed by shareholders and employees to the 
eorporation’s politieal aetion committee (PAC). In other words, a corporation had to rely on 
limited voluntary contributions from willing donors to finance the corporation’s campaign 
activities. After this decision, however, a corporation may tap its corporate treasury funds 
without limitation to communicate its support or opposition to a candidate. It can do so without 
informing or receiving the approval of its shareholders or even its board of directors. 

The Court’s decision makes an immense difference in the resources that corporate 
management will have at its disposal to engage in politics. The four largest high tech companies, 
Google, Microsoft, Apple and Intel, alone have more than $100 billion in cash on hand. The two 
largest energy companies, Exxon Mobil and Chevron, made more than $120 billion in profits in 
the last election cycle. If Exxon’s CEO decided to use one week’s worth of profits to spend on 
political campaigns, he would have over $800 million to spend. Compare that to the $950,000 
that Exxon’s PAC raised in voluntary contributions. In fact, one week of Exxon’s profits is 
twice the amount that all corporate PACs raised during the last election cycle. The amount of 
corporate money now available simply dwarfs what was previously available to corporations and 
what will continue to be available in voluntary contributions to candidates, political parties and 
other political committees. I cite these figures not to suggest that corporations are intending to 
devote huge sums to politics, but to illustrate how corporations could vastly increase their 
spending in elections without it being visible on their financial statements. 

We do not know how corporations wilt use their new right. Most troubling, however, is 
that under present federal statutory law, we will not be able to find out. The Court, with only 
Justice Thomas dissenting, did hold that Congress had the authority to bring greater transparency 
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and accountability to corporate political spending. Writing for the majority. Justice Kennedy 
found: 

“With the advent of the Internet prompt disclosure of expenditures can 
provide shareholders and citizens with information needed to hold 
corporations and elected officials accountable for their positions and 
supporters. Shareholders can determine whether their corporation’s 
political speech advances the corporation’s interest in making profits 
and citizens can see whether elected officials are ‘in the pocket of so 
called moneyed interests.’” 

Of course, this is only true if disclosure is timely, meaningful and not easily evaded. Current 
federal disclosure requirements are woefully inadequate, a subject that I will return to later in my 
testimony. 

The Court also found that the government had a legitimate interest in protecting 
shareholders and that interest could best be advanced through the procedures of corporate 
democracy. Notwithstanding the Court’s endorsement, current law provides virtually no 
opportunity for shareholders or their representatives to check or influence corporate political 
behavior. This is most decidedly true when it comes to large publicly traded companies. 

Nearly seventy percent of the common stock of publicly traded companies is held by 
institutional investors. Institutional shareholders such as Vanguard, Calpers, TIAA-CREF and 
the Federal Thrift Plan represent the interests of tens of millions of ordinary citizens who are the 
beneficial owners of the stock these institutions hold. If you participate in the Federal Thrift 
Plan, you probably own Exxon stock. In fact, there are probably more beneficial shareholders of 
Exxon stock than there are voters in California. Beneficial shareholders have no means to 
register their dissent from a corporate political program. Institutional shareholders on the other 
hand, even if they are so motivated, have little opportunity to express themselves on the political 
decisions made by management. In its current form, corporate governance is a weak check 
against corporate political misadventures. 
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Current law treats political expenditures as an ordinary business activity and vests in 
corporate management vast authority to spend politically, with little or no accountability to 
shareholders. Shareholders are extremely skeptical of political spending. In a 2006 survey by 
Mason-Dixon Polling & Research, nearly three-quarters of shareholders respondents agreed that 
corporate political spending advances the private political preferences of executives rather than 
the interests of the company and its shareholders. Traditionally, boards of directors have 
assumed little responsibility for overseeing management in this area. Absent a change in the 
law, there is little reason to believe that shareholders will have a voice or directors will assume 
responsibility for corporate political activity. 

To protect the interests of shareholders. Congress must mandate effective disclosure by 
corporate management. As it currently stands, companies themselves often are unaware how 
company funds are being put to political use. Many large companies lack internal procedures for 
approving and tracking political spending. This is almost universally true when it comes to the 
funds that companies contribute to outside organizations. Disclosure by politically engaged 
organizations, including 527s, c(4) social welfare organizations and c(6) trade associations, 
regularly fails to identify the true source of the funds. Consequently, a corporation can fund a 
political expenditure without being identified with it, either because the corporation is ignorant of 
the expenditure or because the law does not require full disclosure. If the interests of 
shareholders are to be protected, enhancing disclosure is an essential first step. 

Historically, companies have funded political expenditures, by contributing to a third 
party organization that actually makes the expenditure. Sometimes, companies know how their 
money will be spent; often, they do not. For disclosure to be effective, a company needs to know 
whether the money that it contributes to another organization will be used for a political purpose 
and what that purpose is. The company, in turn, needs to make that information available to its 
shareholders. The information needs to be specific, identifying the amount of the political 
expenditure and any candidate(s) who will be supported or opposed. Without that level of 
disclosure, shareholders will be deprived of the information that they need to monitor the 
political use of their corporate resources and to hold management accountable. 
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Disclosure should not end there. Persons using corporate funds to make political 
expenditures should he required to disclose the source of those funds to the appropriate 
governmental agencies and affirm that the donating corporations have been informed and have 
approved of the use of the funds for that political purpose. Any public political communication 
financed with corporate funds, other than those made by candidates and political parties, should 
include a disclaimer identifying major corporate underwriters of the communication. 

Transparency should be accompanied by accountability. Shareholder or at least director 
approval should be required for significant corporate expenditures. Furthermore, approval 
should be specific; mere authorization of a general budget item should not suffice. Managers 
should not be permitted to pursue their own personal political agendas with corporate funds. 
Substantial corporate political expenditures also pose significant reputational, regulatory and 
legal risks outside the normal course of business. Before a corporation assumes those risks, a 
line of accountability needs to be established. 

If shareholder approval is required, institutional shareholders should not be permitted to 
Stay on the sidelines. As fiduciaries, institutional shareholders should be required to vote for or 
against the proposed spending. Institutional shareholders should not be able to shirk their 
responsibility to the people whose interests are entrusted to them. Because of the diverse 
political interests of its beneficiaries, an institutional shareholder should be allowed to veto a 
management request without having its fiduciary duty called into question. An institutional 
shareholder should be permitted to vote for a political expenditure only if the shareholder has 
been provided with sufficient information and has independently determined that the proposed 
expenditure is in the best interest of its beneficiaries. 

The Court recognized that the activating purpose of corporate political spending is to 
maximize profits. We do not expect corporations to be motivated by altruism, mercy or justice 
unless it is good for their bottom line. Questions of war and peace, civil rights, gay marriage and 
abortion rights can be, and are expected to be, ignored by corporate spenders. There is no 
religious, ethical or moral duty to take notice, to consider, or to act on these matters. The duty is 
to abide by the law and earn profits. 
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This is not a bad thing. Corporate pursuit of profit is the engine that drives our economy 
and our continued prosperity depends upon it. Unfortunately, this same drive leads companies to 
try to secure through the political marketplace what they have been unable to attain in the 
economic marketplace. Experience teaches us that corporations will spend politically to stifle 
competition, to privatize public goods, to impede regulation, and to enrich managers at the 
expense of shareholders. Undisclosed, unaccountable corporate political involvement is bad for 
shareholders and the economy. This Congress would do well by both if it takes up the challenge 
laid down by the Court and brings transparency and accountability to corporate political 
spending. 
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Chairman Kanjorski, Ranking Member Garrett, and distinguished members of the 
Committee, it is a privilege to testify in this forum today. My name is J.W. Verret. I am 
an Assistant Professor of Law at George Mason Law School, a Senior Scholar at the 
Mercatus Center at George Mason University and a member of the Mercatus Center 
Financial Markets Working Group. I also direct the Corporate Federalism Initiative, a 
network of scholars dedicated to studying the intersection of state and federal authority in 
corporate governance. 

The one group with the most to gain from H.R. 4537, “The Shareholders Protection Act 
of 2010,” are large institutional shareholders that have unique conflicts of interest. The 
group that stands to suffer the most from the legislation under consideration today are 
ordinary main street shareholders who hold shares through their 401 (k)s. 

There are two types of shareholders in American publicly traded companies. The first are 
retail investors, or ordinary Americans holding shares through retirement funds and 
401(k)s. Half of all American households own stocks in this way. The other type of 
investor is the institutional investor, including union pension funds as well as state 
pension funds run by elected officials. H.R. 4537 seeks to give those institutional 
investors leverage over companies for political purposes at the expense of retail investors. 
We have seen numerous instances where institutional shareholders use their leverage to 
achieve political goals, like Capler’s insistence on environmental or health policy 
changes paid for by ordinary shareholders. 

H.R. 4537 attempts to contort the securities laws to regulate campaign finance risking 
and limiting the ability of companies to communicate with legislators by giving special 
interest institutional shareholders, such as unions, power to stop those communications. 
This bill does not limit union political spending in any way and has nothing to do with 
the investor protection goals of the Securities Exchange Act. 


http://www.mercatus.org 
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Shareholders have two available remedies if they become dissatisfied with the 
performance of their companies. Shareholders can sell their shares, or they can vote for 
an alternative nominee in the next annual election of the Board. They do both with some 
frequency. In the rare event that political advocacy actually results in corruption, there is 
a third line of defense in place. If the Audit Committee of the Board of Directors, which 
is independent of company management, determines that any political donations are 
inappropriate they are required under the Foreign Corrupt Practices Act to stop them 
immediately. 

The structure of American corporate law rests the authority to manage the day-to-day 
affairs of the company, including decisions of how to invest the company’s funds, with 
the Board of Directors. Putting corporate expenditures to a shareholder vote, as H.R. 
4537 requires, is the first step toward turning shareholder votes into town hall meetings. 

Some shareholders may want the company to locate a new factory in their town or give 
away free health benefits for employees without regard to whether the expenses risk 
bankrupting the company. Shareholders choose the board of directors and delegate 
authority to make these decisions to the board in order to avoid that very problem. 

Political risk poses a danger to the 401(k)s of ordinary Americans more now than ever 
before. Political leaders responsible for polieies that subsidized dangerous mortgage 
practices through Fannie Mae and Freddie Mae now seek to expand financial regulations 
to generate the appearance of responsive action. 

The Supreme Court recently affirmed that corporations have a constitutional right to 
advocate on behalf of their shareholders. Corporations do so particularly to protect the 
property rights of those shareholders from expenses associated with regulations whose 
benefits may exceed their cost. Many reputable companies spend money for this 
purpose. Berkshire Hathaway, one of the most highly regarded companies in America, 
spent $3 million dollars last year advocating for the interests of the company and its 
shareholders. 

This bill purports to re-define state corporate law to make un-voted expenditures a 
violation of the corporation’s fiduciary duty to its shareholders. This represents a serious 
misunderstanding of how corporate law is structured. As Justice Powell wrote: “No 
principle of corporation law and practice is more firmly established than a State's 
authority to regulate domestic corporations, including the authority to define the voting 
rights of shareholders.” 

The Shareholder Protection Act of 2010 has absolutely nothing to do with reforming 
financial regulation in response to the financial crisis, and is indeed a distraction from 
that vital work. It risks giving powerful institutional investors, such as pension funds and 
state elected treasurers’ dangerous leverage over the retirement savings of ordinary 
Americans. To call H.R. 4537 a “Shareholder Protection Act” is fundamentally 
misleading. 


httD://www.mercatus.org 
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Chairman Kanjorski, Ranking Member Garrett, and Members of the Subcommittee: 

Good morning. 1 am Ann Yerger, Executive Director, of the Council of Institutional Investors 
(“Council”). I am pleased to appear before you today on behalf of the Council. My testimony 
includes a brief overview of the Council followed by a discussion of our views on the following 
issues that you informed me were the basis for this important and timely hearing: 

• Whether, and if so, why, Congress should take legislative action in light of the probable 
increase in corporate money in politics due to the Citizens United decision; and 

• How Congress should, if at all, limit new corporate political activity that could arise as a 
result of the Citizens United decision, especially in the context of corporate governance. 

The Council 

Founded in 1985, the Council is a nonpartisan, not-for-profit association of public, tabor and 
corporate employee benefit funds with assets collectively exc eeding $3 trillion. Our members 
are diverse, and include the Pennsylvania State Employees' Retirement System, Johnson & 
Johnson, and the lUE-CWA Pension Fund.’ Today the organization is a leading advocate for 
improving corporate governance standards for U.S. public companies and strengthening 
investor rights. 


’ See Attachment 1 for a list of the Council's members. For more information of the Council, please visit 
www.di.orq . 
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Council members are responsible for investing and safeguarding assets used to fund retirement 
benefits for millions of participants and beneficiaries throughout the U.S. They have a 
significant commitment to the U.S. capital markets, with the average Council member investing 
nearly 60 percent of its entire portfolio in U.S. stocks and bonds.^ 

They are also long-term, patient investors due to their far investment horizons and their heavy 
commitment to passive investment strategies. Because these passive strategies restrict 
Counci! members from exercising the "Wall Street walk" and selling their shares when they are 
dissatisfied, corporate governance issues are of great interest to our members. 

Whether, and if so, why. Congress should take legislative action in light of the probable 
increase in corporate money in politics due to the Citizens United decision. 

The Council believes Congress should consider pursuing a legislative response to the Supreme 
Court’s recent decision i n Citizens United v. Federal Election Commission that achieves the 
following: 

• Provides investors the information they need to judge whether specific politicai and 
charilabie spending and the board’s oversight of such spending is consistent with the 
long-term interest of shareowners; and 

• Empowers investors with meaningful tools to hold boards accountable if they fail to 
properly monitor and assess these contributions. 


^ Council of Institutionai Investors, Asset Allocation Survey 2009, 4, 

www.cli.ora/UserFiies/file/resource%20cenler/Dublicalion^20Q9%20Asset%20Aliocalion%20Survev%20F 
INAL.pdf ("Domestic stocks and bonds accounted for 57.5 percent of the average portfolio of surveyed 
Council members.”). 
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The Council takes no position on the legal or public policy issues of the Supreme Court’s recent 
ruling in Citizens United. Nor do we have an opinion on the Constitutional rights of corporations 
or the appropriate role of corporate political spending in our democracy. We come at this issue 
solely as an investor advocacy group that believes that political and charitable donations by 
public companies are corporate governance matters warranting robust board oversight, 
comprehensive public disclosure, and meaningful director accountability. 

Corporate governance at its most fundamental is about ensuring that investors’ capital is used 
to create long term value. Heightened scrutiny is warranted any time corporate executives give 
away investors' money. Given the potential conflicts and waste that may arise from political and 
charitable contributions, enhanced oversight is particularly important. The Council believes 
such oversight is best addressed by directors and shareowners through a combined approach 
focused on disclosure and board accountability. 

Risks of Corporate Political and Charitable Spending 

The Council recognizes that the vast majority of public companies do not engage in political 
spending. For example, during the 1 4 year period from 1991-2004, only 14 percent of all 
publicly traded firms made contributions at the federal level.® Yearly contributions by these 
companies collectively averaged slightly over $100 million.'’ When put in a business operations 
context, such political spending is immaterial. Similarly the amount companies contribute for 
philanthropic purposes is genera lly immaterial, averaging 0.1 percent of 2008 total revenues of 
55 surveyed Fortune 100 companies.® 


® Aggarwal, Rajesh K., Meschke, Felix and Wang, Tracy Yue, Corporate Poiitical Contributions: 
Investment or Agency?, 1 (June 25, 2009). EFA 2008 Athens Meetings Paper. Available at SSRN: 
hltD://ssrn.comfabstract=972670 
^d.At44. “ 

® Committee Encouraging Corporate Philanthropy, Giving in Numbers (2009), 
www.corporateDhilanlhropv.ora/resources/bencjimarkina -reDorts/qlvina-ln-numbers.html 
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Nevertheless, there are real risks associated with political and charitable spending for 
companies and their shareowners. Left unchecked, management can contribute to favored 
candidates, causes, or charities that have no value to the company or even advocate positions 
contrary to shareowners' best interests. 

Political and charitable contributions also present the potential for dangerous governance 
conflicts. Such donations can be used to capture or silence directors. For instance, donations 
from Enron and its top executives to organizations closely linked to the company’s supposedly 
"independent" directors are an important cautionary tale of how donations may undermine 
robust board oversight. 

During recent years prominent public companies such as Freddie Mac, Sears Roebuck and 
PepsiCo have paid record fines, incurred significant legal bills, and suffered damaged 
reputations as a result of their political expenditures.® 

• Freddie Mac was fined a record $3.8 million by the Federal Election Commission (FEC) 
in 2006 to settle charges that it illegally used corporate resources for 85 fundraisers for 
members of Congress between 2000 and 2003. That was the FEC’s largest civil penalty 
to date.*^ 


“ Center for Political Accountability, Open Windows, 1-7 (Jan. 1, 2007), 
www.Dollticalaccountabilitv.net/index.ohP?ht=a/6elDocumentAcllon/l/611 
at 5' ^ ^ “ 
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• Sears Roebuck was one of eight companies indicted in 2004 by a Texas Grand Jury for 
illegally donating more than $500,000 to Rep. T om Delay’s T exans for a Republican 
Majority PAC in the 2002 elections. According to the Center for Political Accountability 
(CPA), “The total amount spent by these companies in legal costs is unknown, but likely 
far exceeds the political contributions that resulted in the indictments.”® 

• During the 2004 proxy season, PepsiCo, Union Pacific, BellSouth and Pfizer faced 
embarrassing reports that some of their soft money political contributions went to groups 
and candidates with positions that directly conflicted with their publicly stated policies 
providing benefits to same-sex couples.® 

Council Policy 

The Council is not in principle opposed to political or charitable contributions provided there is 
appropriate board oversight and transparency to ensure that such spending is consistent with 
long-term shareowner interests. In recognition of the importance of board oversight and 
disclosure, Council members adopted the following policy in 2006 regarding charitable and 
political contributions; 

Board Monitoring, Assessment and Approval: The board of directors should 
monitor, assess and approve all charitable and political contributions (including 
trade association contributions) made by the company. The board should only 
approve contributions that are consistent with the interests of the company and 
its shareowners. The terms and conditions of such contributions should be 
clearly defined and approved by the board. 


id. at 6. 
id. 
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Disclosure; The board should develop and disclose publicly its guidelines for 
approving charitable and political contributions. The board should disclose on an 
annual basis the amounts and recipients of all monetary and non-monetary 
contributions made by the company during the prior fiscal year. Any 
expenditures earmarked for political or charitable activities that were provided to 
or through a third-party should be included in the report.^” 

Council members based this policy in response to members’ concerns over the lack of 
transparency and accountability in the corporate political and charitable contributions process. 
Campaign finance rules do not require corporations to reveal or account for political 
contributions to the public, making it difficult for investors and the public to monitor corporate 
political activity. This lack of transparency compounds the issue of the wide discretion 
executives enjoy in making corporate political contributions with shareowner resources. 

Charitable contributions are similarly under-disclosed. Current Securities and Exchange 
Commission (SEC) regulations require corporations to disclose charitable contributions tha( ate 
“material to an investor's understanding of the company's business or financial statements," a 
standard which leaves considerable room for interpretation. Additionally, corporate tax returns 
often contain charitable contribution information that Is aggregated and not clearly defined or 
explained. As for corporate foundations, many request lengthy extensions on filing 990-PFs 
with the Internal Revenue Service (IRS), resulting in substantial lag time on basic disclosure. 


™ 2.13 Charitable and Political Contributions, Cll Corporate Governance Policies, 6 
www.cii.orq/UserFiles/file/councii%20Dolides/CII%20Full%20Corp%20Gov%20Policies%205-7-09.pdf . 
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As the elected representatives of shareowners, directors are charged with the broad 
responsibility of ensuring that the company is run in the best long-term interests of shareowners. 
Carrying out this mandate of oversight should include monitoring, assessing and approving 
corporate political and charitable contributions. As the source of assets used to fund corporate 
contributions, shareowners should have access to a board-approved contributions policy. 

Growing Market Support for Disclosure 

As awareness of the risks associated with political and charitable contributions grows, the views 
of investors at large are increasingly in line with the Council's policy. An ovenvhelming majority 
(85 percent) of individual shareowners surveyed in 2006 by the CPA agreed that the “lack of 
transparency and oversight in corporate political activity encourages behavior that puts 
corporations at legal risk and endangers corporate reputations.”” Those investors surveyed 
further agreed that companies should disclose all political contributions as wel I as the board’s 
guidelines for approving such spending.’^ 

Since 2005, three non-binding shareowner proposals requesting disclosure of political spending 
have received a majority of investor support. Shareowner support for these resolutions has 
steadily grown since 2000, averaging nearly 30 percent in 2009, a significant statement of 
investor support.” When compared to the initial 5.5 percent level of support in 2000, the 
current average represents more than a five-fold increase over 10 years.’® This is an important 
trend that demonstrates that shareowners take political spending seriously. 


IF 


Center for Political Accountability, Survey of Shareholders, 6 (2006) 
wvw.ooliticalaccount3bllitv.net/index.DhD?ht=a/GelDocumenlAction/i/918 
Id. at 12-13. 

RiskMetrics 

Id. 

Id. 
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So-called “activist" investors are hardiy the oniy institutional investors calling for greater 
transparency. Prominent mutual fund families such as Wells Fargo, Goldman Sachs, Morgan 
Stanley and many others have voted in favor of disclosure of corporate political spending. The 
market is sending a clear message that greater transparency is needed. 


® Center for Political Accountability, “In About Face, Top Mutual Funds Support Political Disclosure 
Resolutions in 2008 Proxy Season" (Dec. 11, 2008) 
wvw.Dolitlcalaccountabilitv.net/index.ohD?ht=d/ReleaseDelails/i/1189 . 
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Many corporations are listening to investors and the market. In what is rapidly emerging as a 
corporate governance best practice among America’s top companies, 65 S&P 500 companies 
have already voluntarily adopted disclosure of their poiitical spending.” Of these 65 
corporations, 44 are members of the S&P 100, some of the nation's largest and most influential 
corporations.^® In light of growing investor support for disclosure, this trend is likely to continue. 

How Congress should, if at all, limit new corporate political activity that could arise as a 
result of the Citizens United decision, especially in the context of corporate governance. 

The Council does not advocate limiting corporate political or philanthropic activity. Instead, we 
believe Congress should take steps to facilitate a market-driven solution encompassing the 
following: 

• Requiring all public companies to disclose their charitable and political donations as well 
as their board’s policy for monitoring, assessing, and approving such spending. 

» Mandating that contribution amounts and recipients should be available eiectronioaily in 
a widely used format, properly tagged for easy analysis and comparison. 

• Ensuring that shareowners have meaningful tools to hold directors accountable if they 
are disappointed with the oversight performed by the directors. 


” Center for Political Accountability, "Political disclosure gains new support among S&P 100 companies 
as 2009 proxy season closes" (July 21 , 2009) 

www.oolllical3ccountabilitv.net/index.php7ht^alGelDocumentAction/i/2250 
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Holding Corporate Directors Accountable 

While robust disclosure of political and charitable contributions is crucial, at the end of the day, 
meaningful tools to hold directors accountable are needed to ensure that boards take their 
oversight duties seriously. If i nvestors believe directors are not properiy handling oversight of 
political and charitable spending, they should be able to remove those directors or propose 
alternative candidates. 

Combined with increased disclosure, the most effective and lasting way to enhance shareowner 
oversight of political contributions is to strengthen shareowner oversight of boards. The most 
fundamental right of investors is the right to nominate and elect directors, yet corporate 
elections are broken. The current system of rubber stamp voting and management's monopoly 
of the ballot are embarrassingly unworthy of our democracy. 

Majority Voting for Directors 

Directors are the cornerstone of the U.S. corporate governance model. And while the primary 
powers of shareowners — aside from buying and selling their shares— are to elect and remove 
directors, U.S. shareowners have few tools to exercise these critical and most basic rights. 

The Council believes the accountability of directors at most U.S. companies is weakened by the 
fact that shareowners do not have a meaningful vote in director elections. Under most state 
laws the default standard for uncontested director elections is a plurality vote, which means that 
a director is elected in an uncontested situation even if a m ajority of the shares are withheld 
from the nominee. 
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The Council has long believed that a plurality standard for the election of directors is inherently 
unfair and undemocratic and that a majority vote standard is the appropriate one. The concept 
of majority voting is difficult to contest — especially in this country. And today majority voting is 
endorsed by all types of governance experts, including law firms advising companies and 
corporate boards. 

Majority voting makes directors more accountable to shareowners by giving meaning to the vote 
for directors and eliminating the current "rubber stamp” process. The benefits of this change are 
many: it democratizes the corporate electoral process; it puts real voting power in hands of 
investors; and it results in minimal disruption to corporate affairs — it simply makes board's 
representative of shareowners. 

The corporate law community has taken some small steps toward majority voting. In 2006 the 
ABA Committee on Corporate Laws approved amendments to the Model Business Corporation 
Act to accommodate majority voting for directors, and lawmakers in Delaware, where most U.S. 
companies are incorporated, amended the statels corporation law to facilitate majority voting in 
director elections. B ut in both cases they stopped short of switch! ng the default standard from 
plurality to majority. 

Since 2006 some companies have volunteered to adopt majority voting standards, but in many 
cases they have only done so when pressured by shareowners forced to spend tremendous 
amounts of time and money on company-by-company campaigns to advance majority voting. 
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To date larger companies have been receptive to adopting majority voting standards. Plurality 
voting is the standard at less than a third of the companies in the S&P 500. However, plurality 
voting is still very common among the smaller companies included in the Russell 1000 and 3000 
indices. Over half (54.5 percent) of the companies in the Russell 1000, and nearly three- 
quarters (74.9 percent) of the companies in the Russell 3000, still use a straight plurality voting 
standard for director elections. Statistics are not available for the thousands of additional 
companies not included in these indices; however, the Council believes most do not have 
majority voting standards. 

Plurality voting is a fundamental flaw in the U.S. corporate governance system. It is time to 
move the default standard to majority voting. Given the failure by the states, particularly 
Delaware, to take the lead on this reform, the Council believes the time has come for the U.S. 
Congress to legislate this i mportant and very basic shareowner right. 

Shareowner Access to the Proxy 

Nearly 70 years have passed since the SEC first considered whether shareowners should be 
able to include director candidates on management’s proxy card. This reform, which has been 
studied and considered on and off for decades, is long overdue. Its adoption would be one of 
the most significant and important investor reforms by any regulatory or legislative body in 
decades. 

The Council applauds the SEC for its leadership on this important issue. We strongly support 
the Commission’s outstanding proposal. Facilitating Shareholder Director Nominations, it is our 
firm belief that a federal approach is far superior to a state-by-state system. 
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The Council believes proxy access would substantially contribute to the health of the U.S. 
corporate governance model and U.S. corporations by making boards more responsive to 
shareowners, more thoughtful about whom they nominate to serve as directors and more 
vigilant about their oversight responsibilities, including oversight of political and charitable 
spending. 

As such, Council members approved the following policy endorsing shareowner access to the 
proxy: 

Companies should provide access to management proxy materials for a long- ■ 
term investor or group of long-term investors owning in aggregate at least 
three percent of a company's voting stock, to nominate less than a majority of 
the directors. Eligible investors must have owned the stock for at least two 
years. Company proxy materials and related mailings should provide equal 
space and equal treatment of nominations by qualifying investors. 

To allow for informed voting decisions, it is essential that investors have full 
and accurate information about access mechanism users and their director 
nominees. Therefore, shareowners nominating director candidates under an 
access mechanism should adhere to the same SEC rules governing disclosure 
requirements and prohibitions on false and misleading statements that 
currently apply to proxy contests for board seats.’® 


3.2 Access to the Proxy, Cll Corporate Governance Policies, 6-7 
www.cil.orq/UserFiles/fil^council%20Dolicies/CII%20Full%20Coro%20Gov%20Policies%205-7-09.Ddf . 
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The Council believes Congress should support the SEC’s efforts by affirming the Commission’s 
authority to promulgate rules allowing shareowners to place their nominees for director on 
management's card. The Council believes the SEC has the authority to approve an access 
standard. However others disagree, and the Commission is likely to face unnecessary, costly 
and time-consuming litigation in response to a Commission-approved access mechanism. To 
ensure that owners of U.S. companies face no needless delays over the effective date of this 
critical reform, the Council recommends legislative reaffirmation of the SEC's authority as the 
House recently passed in the Wall Street Reform and Consumer Protection Act of 2009 (H.R. 
4173). 

Of note, the Council believes access to the proxy complements majority voting for directors. 
Majority voting is a tool for shareowners to remove directors. Access is a tool for shareowners 
to elect directors. 

Conclusion 

Greater investor oversight of political and charitable spending should be the goal. But this 
approach will only work if our corporate governance systems change. Disclosure alone is 
simply not enough. Directors should no longer be allowed to serve if they enjoy less than 
majority support of investors— majority voting must be the default standard at our public 
companies. Large, long-term investors should also be granted a reasonable right of access to 
the corporate proxy to nominate their own candidates for less than a m ajority of the board. 
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Such changes will foster a director election system rooted in accountability that is worthy of 
American democracy. Without these basic reforms, shareowners will not have the tools they 
need to hold boards accountable for their performance overseeing charitable and political 
contributions. 

Thank you, Mr. Chairman for inviting me to participate at this hearing. I look forward to the 
opportunity to respond to any questions. 
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Council of Institutional Investors 
General Members' 

Last Updated: March 2009 


AFL-CIO Pension Plan 
AFSCME 

Alameda County Employees’ Retirement Association 
Arkansas Public Employees Retirement System 
Best Buy 

BP America Master Trust for Employee Pension Plans 

Bricklayers & T rowel T rades International Pension Fund 

Building T rades United Pension T rust Fund Milwaukee and Vicinity 

California Public Employees' Retirement System 

California State T eachers' Retirement System 

Campbells Soup Company Retirement & Pension Plans 

Casey Family Programs 

Central Laborers' Pension Fund 

Central Pension Fund of the Operating Engineers 

CERES Inc. Defined Contribution Retirement Plan & Tax Deferred Annuity 

Chevron Master Pension Trust 

Coca-Cola Retirement Plan 

Colorado Fire & Police Pension Association 

Communications Workers of America Pension Fund 

Connecticut Retirement Plans and Trust Funds 

Contra Costa County Employees' Refinement Association 

CWA/ITU Negotiated Pension Plan 

Delaware Public Employees' Retirement System 

Detroit General Retirement System 

District of Columbia Retirement Board 

Eastern Illinois University Foundation 

Edison International 

EMC Corporation 

Employees' Retirement Fund of the City of Dallas 

Evangelical Lutheran Church in America Board of Pensions 

Fairfax County Educational Employees' Supplementary Retirement System 

FedEx Corporation 

Florida State Board of Administration 

Gap Inc, 

General Mills, Inc. Retirement Plan 

Hartford Municipal Employees Retirement Fund 

HSBC 

I.A.M. National Pension Fund 

Idaho Public Employee Retirement System 


General membership In the Council is open to any employee benefit plan, state or local agency officially 
charged with the investment of plan assets, or non-profit endowment funds and non-profit foundations. 
General Members participate in all meetings and seminars sponsored by the Council and are the only 
voting members of the Council. Annual dues are $1.30 per $1 million in fund assets, but no less than 
$3,000 and no more than $30,000, 
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Illinois Slate Board of Investment 
Illinois Teachers’ Retirement System 

Internationa! Brotherhood of Electrical Workers’ Pension Benefit Fund 

Intemationai Union, UAW- Staff Retirement income Plan 

Iowa Municipal Fire & Police Retirement System 

Iowa Public Employees' Retirement System 

iUE-CWA Pension Fund 

Jacksonville Police and Fire Pension Fund 

Johnson & Johnson General Pension Trust 

Kern County Employees' Retirement Association 

KeyCorp Cash Balance Pension Plan 

Laborers National Pension Fund 

LIUNA Staff and Affiliates Pension Fund 

Los Angeles City Employees’ Retirement System 

Los Angeles County Employees Retirement Association 

Los Angeles Water and Power Employees' Retirement Plan 

Maine Public Employees Retirement System 

Marin County Employees' Retirement Association 

Massachusetts Bay Transportation Authority Retirement Fund 

Massachusetts Laborers' Health and Welfare Fund 

Massachusetts Pension Reserves Investment Management Board 

Merck 

Microsoft Corporation Savings Plus 401(k) Plan 
Milwaukee Employees' Retirement System 
Minnesota State Board of Investment 

Missouri Public School & Public Education Employee Retirement Systems 
Missouri State Employees' Retirement System 
Montgomery County Employees' Retirement System 
Municipal Employees' Retirement System of Michigan 
Nathan Cummings Foundation 

National Education Association Employee Retirement Plan 

Navy-Marine Corps Relief Society 

New Hampshire Retirement System 

New Jersey Division of Investment 

New York City Employees' Retirement System 

New York City Pension Funds 

New York State and Local Retirement System 

New York State Teachers' Retirement System 

North Carolina Retirement Systems 

Ohio Police & Fire Pension Fund 

Ohio Public Employees Retirement System 

Orange County Employees Retirement System 

Oregon Public Employees Retirement System 

Pennsylvania Public School Employees' Retirement System 

Pennsylvania State Employees' ReUrement System 

Plumbers & Pipefitters National Pension Fund 

Prudential Employee Savings Plan 

Public Employees' Retirement Associafion of Colorado 

Sacramento County Employees' Retirement System 

San Diego City Employees' Retirement System 
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San Francisco City and County Employees’ Retirement System 

Santa Barbara County Employees' Retirement System 

Sara Lee Corporation Salaried Pension Plan 

School Employees Retirement System of Ohio 

Sealed Air Corporation Retirement Plans 

SEIU Pension Fund 

Sheet Metal Workers' National Pension Fund 
Sonoma County Employees Retirement Association 
State of Wisconsin Investment Board 
State Retirement and Pension System of Maryland 
State Teachers Retirement System of Ohio 
State Universities Retirement System of Illinois 
Sunoco, Inc. 

Target Corporate Pension Plan 
Teamster Affiliates Pension Plan 
Texas Munidpal Retirement System 
Texas Teacher Retirement System 
The Union Labor Life Insurance Co. 

UNITE HERE Laundry & Dry Cleaning Workers Pension F und 
UNITE HERE National Retirement Fund 

United Food and Commercial Workers International Pension Plan 

United States Steel and Carnegie Pension Fund 

UnitedHealth Group Incorporated Retirement Plans 

Vermont Pension Investment Committee 

Washington State Investment Board 

West Virginia investment Management Board 
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Council of Institutional Investors 
Board of Directors 


The Council of Institutional Investors is governed by a volunteer board of directors. The board 
consists of 15 directors who hail from public, union and corporate pension funds across the 
country. 

Board Officers 

Chair: 

Joe Dear, California Public Employees’ Retirement System 

Joe Dear is chief investment officer of California Public Employees' Retirement System 
Co-chairs: 

Lydia Beebe, Chevron Master Pension Tmst 

Lydia Beebe is corporate secretary & chief governance officer at Chevron 
Warren Mart, I.A.M. National Pension Fund 

Warren Mart is general secretary-treasurer of the International Association of Machinists and 
Aerospace Workers 

Gregory Smith, Public Employees' Retirement Association of Colorado 

Gregory Smith is general counsel of the Public Employees’ Retirement Association of Colorado 

Treasurer: 

Gaii Hanson, State of Wisconsin InvestmenI Board 

Gail Hanson is deputy executive directorof State of Wisconsin Investment Board 


Secretary: 

Patrick J. O’Neill, United Food and Commercial Workers international Union Staff Trust Fund 
Patrick J. O’Neill is executive vice president of the United Food and Commercial Workers 
International Union 


Board Members 

Luke Bierman, New York State and Local Relitement System 

Luke Bierman is general counsel for the Office of the State Comptroller of New York 

Kenneth Colombo, Sheet Metal Workers' National Pension Fund 

Kenneth Colombo is fund coordinator for the Sheet Metal Workers' National Pension Fund 
Richard Metcalf, LiUNA Staff and Affiliates Pension Fund 

Richard Metcalf is director of the corporate affairs department at LIUNA Staff and Affiliates 
Pension Fund 

Meredith Miller, Connecticut Retirement Plans and Trust Funds 

Meredith Miller is assistant treasurer for policy at Connecticut Retirement Plans and Trust Funds 
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Jody Olson, Idaho Public Employee Retirement System 

Jody Olson is board chair of Idaho Public Employee Retirement System 

Susan Permut, EMC Coro. 

Susan Penout is senior vice president and deputy general counsel for EMC 
Anne Sheehan, California State Teachers' Retirement System 

Anne Sheehan is director of corporate governance at California State T eachers’ Retirement 
System 

Shelley Smith, Los Anoeles City Employees' Retirement System 

Shelley Smith Is vice president of the Los Angeles City Employees’ Retirement System Board of 
Administration 

Michael T ravaglini, Massachusetts Pension Reserves Investment Management Board 
Michael T ravaglini is executive director of Massachusetts Pension Reserves Investment 
Management Board 
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Council of Institutional investors 


The Council of Institutional Investors 
Corporate Governance Policies 

CONTENTS: 

1. Introduction 

2. The Board of Directors 

3. Shareowner Voting Rights 

4. Shareowner Meetings 

5. Executive Compensation 

6. Director Compensation 

1 , Independent Director Definition 


1. Introduction 


1.1 Nature and Purpose of the Council's Corporate Governance Policies 

1.2 Federal and State Law Compliance 

1.3 Disclosed Governance Policies and Ethics Code 

1.4 Accountability to Shareowners 

1.5 Shareowner Participation 

1.6 Business Practices and Corporate Citizenship 

1.7 Goveruance Practices at Public and Private Companies 

1.8 Reincorporation 


1.1 Nature and Purpose of the Council’s Corporate Governance Policies: Council policies are 
designed to provide guidelines that the Council has found to be appropriate in most situations. 
They bind neither members nor corporations. 

1.2 Federal and State Law Compliance: The Council expects that corporations will comply with all 
applicable federal and state laws and regulations and stock exchange listing standards. 

1.3 Disclosed Governance Policies and Ethics Code: The Council believes every company should 
have ^vritten, disclosed governance procedures and policies, an ethics code that applies to all 
employees and directens, and provisions for its strict enforcement. The Council posts its corporate 
governance policies on its Web site fwww.cii.orgl : it hopes corporate boards will meet or exceed 
these standards and adopt similarly appropriate additional policies to best protect shareowneis’ 
interests. 
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1.4 Accountability to Shareowners: Corporate governance structures and piactices should protect 
and enhance a company’s accountability to its shareownei-s, and ensure that they are treated 
equally. An action should not be taken if its purpose is to reduce accountability to shareowners. 

1.5 Shareowner Participation: Shareownere should have meaningful ability to participate in the 
major fundamental decisions that affect corporate viability, and meaningful opportunities to 
suggest or nominate director candidates and to suggest processes and criteria for director selection 
and evaluation. 

1.6 Business Practices and Corporate Citizenship: The Council believes companies should adiere to 
responsible business practices and practice good corporate citizenship. Promotion, adoption and 
effective implementation of guidelines for the responsible conduct of business and business 
relationships are consistent with the fiduciary responsibility of protecting long-tenn investment 
interests. 

1.7 Govemance Practices at Public and Private Companies: Publicly traded companies, private 
companies and companies in the process of going public should practice good governance. 

General members of venture capital, buyout and other private equity flmds should encourage 
companies in which they invest to adopt long-temi corporate governance provisions that are 
consistent with the Council’s policies. 

1.8 Reincorporation: U.S. companies should not reincorporate to offehore locations where corporate 
governance stinctures are weaker, which reduces management accountability to shareowners. 


2 . The Board ofDirectors 


2.1 Annual Election ofDirectors 

2.2 Director Elections 

2.3 Independent Board 

2.4 Independent Chalr/Lcad Director 

2.5 All-independent Board Committees 

2.6 Board Accountability to Shareowners 

2.7 Board/Director Succession Planning and Evaluation 

2.8 CEO Succession Planning 

2.9 “Continuing Directors” 

2.10 Board Size and Service 

2.11 Board Operations 

2.12 Auditor Independence 

2.13 Charitable and Political Contributions 


2.1 Annual Election of Directors: Ail directors should be elected annually. Boards should not be 
classified (staggered). 

2.2 Director Elections: To the extent peimitted under state law, companies’ charters and bylaws 
should provide that dircctore in uncontested electiems are to be elected by a majority of the votes 
cast. In contested elections, plurality voting should apply. An election is contested when there are 
more director candidates than there are available board seats. In addition, boards should adopt a 
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policy asking all candidates for the boaixi of directors, including incumbent directors and 
candidates nominated by shareowners, to tender conditional resignations in advance of any 
election, to take effect in the event that they fail to win majority support in uncontested elections. 
Should an incumbent dhector fail to achieve a majority of the votes cast in an uncontested election, 
the board should promptly detemtine whether to accept his or her resignation; if the board should 
decide not to accept the resignation, it should disclose that determination and the reasons for that 
action no less than 90 days after the date of the election. The policy should also provide that an 
incumbent director who fails to tender such a resignation will not be renominated for another term 
after his or her cun ent teim enpires. 

2.3 Independent Board: At least Uvo-thirds of the directors should be independent; their seat on the 
board should be their only non-trivial professional, tamiliat or financial connection to the 
corporation, its chairman, CEO or any other executive officer. The company should disclose 
information necessary for shareowners to determine whether directors qualify as independent. This 
information should include all of the company’s financial or business relationships with and 
payments to director aud their families and all significant payments to companies, non-profits, 
foundations and other organizations where company directors serve as employees, officers or 
directors (see Council definition of independent director, Section 7, belo^v). 

2.4 Independent Chair^ead Director: The board should be chaired by an independent director. The 
CEO and chair roles should only be combined in very limited circumstances; in tlicse situations, 
the board should provide a written statement in the proxy materials discussing why the combined 
role is in the best interests of shareowners, and it should name a lead independent director who 
should have approval over information flow to the board, meeting agendas and meeting schedules 
to ensure a structure that provides an appropriate balance between the powers of the CEO and those 
of tlie independent directors. 

Other roles of the lead independent director should include chairing meetings of non-management 
directoi's and of independent directors, presiding over board meetings in the absence of the chair, 
serving as the principle liaison beriveen the independent directors and the chair and leading the 
board/director evaluation process. Given these additional responsibilities, the lead independent 
director should expect to devote a greater amount of time to board service than the other* directors. 

2.5 All-independent Board Committees: Companies should have audit, nominating and 
compensation committees, and all members of these committees should be independent. The board 
(not the CEO) should appoint the committee chairs and members. Committees should be able to 
select their own service providers. Some regularly scheduled committee meetings should be held 
with only the committee members (and, if appropriate, the committee’s independent consultants) 
present. The process by which committee members and chairs are selected should be disclosed to 
shareowners. 

2.6 Board Accountability to Shareowners 

2.6a Majority Shareowner Votes: Boards should take actions recoimnended in shareowner 
proposals that receive a majority of votes cast for and against- If shareowner approval is 
required for the action, the board should seek a binding vote on the action at the next 
shareowner meeting. 

2.6b Interaction with Shareowners: Directors should respond to communications from 

shareowners and should seek shareowner views on important governance, management 
and performance matters. To accomplish tins goal, all companies should establish board- 
shareowner conununications policies. Such policies should disclose the ground mles by 
which directors will meet with shareowners. The policies should also include detailed 
contact information for at least one independent director (but preferably for the 
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independent board chair and/or the independent lead director and the independent chairs 
of the audit, compensation and nominating committees). Companies should also establish 
mechanisms by which shareowners with non-trivial concerns can communicate directly 
with all directors. Policies requiring that all director communication go thiough a member 
of the management team should be avoided unless they are for record-keeping purposes. 

In such cases, procedui'es documenting receipt and delivery of the request to the board and 
its response must be maintained and made available to sliareowners upon request. 
Directors should have access to all communications. Boards should deteimiiie whether 
outside counsel should be present at meetings with shareowners to monitor compliance 
with disclosure rules. 

All directors should attend the annual shareownere’ meetings and be available, when 
requested by the chair, to aiwwcr shareowner questions. During the annual general 
meeting, shareowners should have the right to ask questions, both orally and in writing. 
Directors should provide answers or discuss the matters raised, regardless of whether the 
questions were submitted in advance. While reasonable time limits for questions are 
acceptable, the board should not ignore a question because it comes from a shareowner 
who holds a smaller number of shares or who has not held those shares for a certain length 
of time. 

2.7 Board/Director Succession Planning and Evaluation 

2.7a Board Succession Planning: The board should implement and disclose a board 
succession plan that involves preparing for fiituie board retirements, committee 
assignment rotations, committee chair nominations and overall implementation of the 
company’s long-tenn business plan. Boards should establish clear procedures to 
encourage and consider board nomination suggestions from long-term shareowners. The 
board should respond positively to shareowner requests seeking to discuss incumbent and 
potential directors. 

2.7b Board Diversity: The Council supports a diverse board. The Council believes a diverse 
board has benefits tliat can enliance corporate financial perfonnance, particularly in 
today’s global market place. Nominating committee charters, or equivalent, ought to 
reflect that boards should be diverse, including such considerations as background, 
experience, age, race, gender, etlmicity, and culture. 

2.7c Evaluation of Directors: Boards should review their own perfoimance periodically. 

That evaluation should include a review of tlie perfoimance and qualifications of any 
director who received “against” votes from a significant number of shareowners or for 
whom a significant number of shareowners witliheld votes. 

2.7d Board and Committee Meeting Attendance; Absent compelling and stated reasons, 
directors who attend fewer than 75 percent of board and board-committee meetings for 
two consecutive yeai-s should not be renominated. Companies should disclose individual 
director attendance figures for boaixi and committee meetings. Disclosure should 
distinguish between in-person and telephonic attendance. Excused absences should not be 
categorized as attendance. 

2.8 CEO Succession Planning: The board should approve and maintain a detailed CEO succession 
plan and publicly disclose the essential features. An integral facet of management succession 
planning involves collaboration between the board and the current chief executive to develop the 
next generation of leadere from within the company’s ranks. Boards therefore should; (1) make 
sure that broad leadeiship development programs are in place generally; and (2) carefully identify 
multiple candidates for the CEO role specifically, well before the position needs to be filled. 
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2.9 “Continuing Directors”: Coiporations should not adopt so-called “continuing director” 
provisions (also kno^vn as “dead-hand” or “no-hand” provisions, which are most commonly seen in 
connection with a potential change in control of the company) that allow board actions to be taken 
only by: (1) those continuing directors who were also in office when a specified event took place 
or (2) a combination of continuing directors plus new directors who are approved by such 
continuing directors. 

2.10 Board Size and Service; Absent compeiling, unusual circumstances, a board should have no fewer 
than five and no more than 15 members (not too small to maintain the needed expeitise and 
independence, and not too large to Unction efficiently). Shareowners should be allowed to vote on 
any major change in board size. 

Companies should establish and publish guidelines specifying on how many other boards their 
directors may serve. Absent unusual, specified circumstances, directors with full-time jobs should 
not sen'e on more than two other boards. Currently serving CEOs should not seiwe as a director of 
more than one other company, and then only if the CEO’s own company is in the top half of its 
peer group. No other director should serve on more than five for-profit c ompany boards. 

2.11 Board Operations 

l.lla Informed Directors: Director should receive training from independent sources on their 
fiduciary responsibilities and liabilities. Directors have an affirmative obligation to 
become and remain independently familiar with company operations; they should not rely 
exclusively on information provided to them by Uie CEO to do their jobs. Directors 
should be provided meaningful information in a timely manner prior to board meetings 
and should be allowed reasonable access to management to discuss board issues. 

2.11b Director Rights Regarding Board Agenda: Any director should be allowed to place 
items on the board’s agenda. 

l.llc Executive Sessions: The independent directors should hold regularly scheduled executive 
sessions without any of the management team or its staff present. 

2.12 Auditor Independence 

2.12a Audit Committee Responsibilities Regarding Outside Auditors: The audit committee 
shoiild have the responsibility to hire, oversee and, if necessaiy, fire the company’s 
outside auditor. 

2.12b Competitive Bids: The audit coimnittee should seek competitive bids for the external 
audit engagement at least eveiy five years. 

2.12c Non-audit Services: A company’s external auditor should not perfomi any non-audit 

services for the company, except those, such as attest services, that arc required by statute 
or regulation to be performed by a company’s external auditor. 

2.12d Audit Committee Charters: The proxy statement should include a copy of the audit 
committee charter and a statement by the audit committee that it has complied with the 
duties outlined in the charter. 

2.12e Liability of Outside Auditors: Companies should not agree to limit the liability of 
outside auditors. 


5 



118 


2.12f Shareo>vncr Votes on the Board’s Choice of Outside Auditor: Audit committee 

charters should provide for annua] shareowner votes on the board’s choice of independent, 
external auditor. Such provisions should state that if the board’s selection foils to achieve 
the support of a majority of the for-and-against votes cast, the audit committee should: (1) 
take the shareowners’ views into consicteration and reconsider its choice of auditor and (2) 
solicit the views of major shareowners to determine why broad levels of shareowner 
support were not achieved. 

2.12g Disclosure of Reasons Behind Auditor Changes: The audit committee should publicly 
provide to shareowners a plain-English explanation of the reasons for a change in the 
company’s external auditors. At a minimum, this disclosure should be contained in the 
same Securities and Exchange Commission (SEC) filing that companies are required to 
submit within four days of an auditor change. 

2.13 Charitable and Political Contributions 

2.13a Board Monitoring, Assessment and Approval: The board of directors should monitor, 
assess and approve all charitable and political contributions (including trade association 
contributions) made by the company. The board should only approve contributions tliat 
arc consistent with the interests of the company and its shareownei’s. The tenns and 
conditions of such contributions should be clearly defined and approved by the board. 

2.13b Disclosure: The board should develop and disclose publicly its guidelines for approving 
charitable and political contributions. The board should disclose on an annual basis the 
amounts and recipients of all monetary and non-monetaiy contributions made by the 
company during the prior fiscal year. Any expenditures earmarked for political or 
charitable activities that were provided to or tluough a tliird-party should be included in 
the report. 


3. Shnrcomier Voting Rights 

3.1 Right to Vote is Inviolate 

3.2 Access to the Proxy 

3.3 One Share, One Vote 

3.4 Advance Notice, Holding Requirements and Other Provisions 

3.5 Confidential Voting 

3.6 Voting Requirements 

3.7 Broker Votes 

3.8 Bundled Voting 


3.1 Right to Vote is Inviolate: A shareowners’ right to vote is inviolate and should not be abridged. 

3.2 Access to the Proxy: Companies should provide access to management proxy materials for a 
long-term investor or group of long-term investors owning in aggregate at least tliree percent of a 
company’s voting stock, to nominate less than a majority of the directors. Eligible investois must 
have owned the stock for at least rivo years. Company proxy materials and related mailings should 
provide equal space and equal treatment of nominations by qualifying investors. 
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To allow for mfoimed voting decisions, it is essential that investors have full and accurate 
information about access mechanism users and their director nominees. Therefore, shareowners 
nominating director candidates under an access mechanism should adhere to the same SEC rules 
governing disclosure requirements and prohibitions on false and misleading statements that 
cun*ently apply to proxy cotitests for board seats, 

3.3 One Share^ One Vote: Each share of common stock should have one vote. Corporations should 
not have classes of common stock with disparate voting rights. Authorized, unissued common 
shares that have voting rights to be set by the board should not be issued with unequal voting rights 
without shareowner approval. 

3.4 Advance Notice, Holding Requirements and Other Provisions: Advance notice bylaws, holding 
requirements, disclosure rules and any other company imposed regulations on the ability of 
shareowners to solicit proxies beyond those required by law should not be so onerous as to deny 
sufficient time or othenvise make it impractical for shareowners to submit nominations or 
proposals and distribute supporting proxy materials. 

3.5 Confidenrial Voting: All proxy votes should be confidential, with ballots counted fay independent 
tabulators. Confidentiality should be automatic, permanent and apply to all ballot items. Rules and 
practices concerning the casting, counting and verifying of shareowner votes should be clearly 
disclosed, 

3.6 Voting Requirements: A majority vote of common shares outstanding should be sufficient to 
amend company bylaws or take other action that requires or receives a shareowner vote. 
Supermajority votes should not be required. A majority vote of common shares outstanding should 
be required to approve: 

• Major corporate decisions concerning the sale or pledge of corporate assets that would have a 
material effect on shareowner value. Such a transaction will automatically be deemed to have a 
material effect if the value of the assets exceeds 10 percent of the assets of the company and Us 
subsidiaries on a consolidated basis; 

• The coipoi-ation's acquisition of five percent or more of its common shares at above-market 
prices other than by tender offer to all shareowners; 

« Poison pills; 

• Abi'idging or limiting the rights of common shares to: (1) vole on the election or removal of 
directors or the timing or length of their term of office or (2) nominate directors or propose 
other action to be voted on by shareowners or (3) call special meetings of shareowners or take 
action by written consent or change the procedure for fixing the record date for such action; 
and 

• Issuing debt to a degree that would excessively leverage the company and imperil its long-term 
viability. 

3.7 Broker Votes: Uninstiucted broker votes and abstentions should be counted only for purposes of a 
quorum. 

3.8 Bundled Voting: Shareowners should be allowed to vote on unrelated issues separately. 

Individual voting issues (particularly those amending a company’s charter), bylaws or anti- 
takeover provisions should not be bundled 
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4. Shareowner Meetings 

4.1 Selection and Notification of Meeting Time and Location 

4.2 Shareowner Rights to Call Special Meetings 

4.3 Record Date and Ballot Item Disclosure 

4.4 Timely Disclosure of Voting Results 

4.5 Election Polls 

4.6 Meeting Adjournment and Extension 

4.7 Electronic Meetings 

4.8 Director Attendance 


4.1 Selection and Notification of Meeting Time and Location: Corporations should make 
shareowners’ expense and convenience primary criteria wlien selecting the time and location of 
shareowner meetings. Appropriate notice of shareowner meetings, including notice concerning any 
change in meeting date, time, place or shareowner action, should be given to shareo^vnera in a 
manner and witWn time frames that will ensure that shareowners have a reasonable opportunity to 
exercise their franchise. 

4.2 Shareowner Rights to Call Special Meetings: Sha^eo^vners should have the right to call special 
meetings. 

4.3 Record Date and Ballot Item Disclosure: To promote the ability of shareownei-s to make 
infonned decisions regarding whether to recall loaned shares; (1) shareowner meeting record dates 
should be disclosed as far in advance of the record date as possible, and (2) proxy statements 
should be disclosed before the record date passes whenever possible. 

4.4 Timely Disclosure of Voting Results: A company should broadly and publicly disclose in a 
timely manner the final results of votes cast at annual and special meetings of shareowners. The 
infonnation should be available via Web site announcement, press release or 8>K filing as soon as 
results are tabulated and certified. With the exception of extenuating circumstances, this should be 
completed no later than one month after the meeting. Whenever possible, a preliminaiy vote tally 
should be announced at the annual or special meeting of shareowners itself. 

4.5 Election Polls: Polls should remain open at shareowner meetings until all agenda items have been 
discussed and shareowners have had an opportunity to ask and rcceive answers to questions 
concerning them. 

4.6 Meeting Adjournment and Extension: Companies should not adjourn a meeting for the purpose 
of soliciting more votes to enable management to prevail on a voting item. A meeting should only 
be extended for compelling reasons such as vote fraud, problems with the voting process or lack of 
a quorum. 

4.7 Electronic Meetings: Companies should hold shareowner meetings by remote commtmication 
(so-called electronic or “cyber” meetings) only as a supplement to traditional in-person shareo^vner 
meetings, not as a substitute. 

4.8 Director Attendance: As noted in Section 2, “The Board of Directors,” all directors should attend 
the annual shareownere’ meeting and be available, wlien requested by the chair, to respond directly 
to oral or written questions from shareowners. 
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5. Executive Compensation 

5.1 Introduction 

5.2 Advisory Shareowner Votes on Executive Pay 

5.3 Gross-ups 

5.4 Shareowner Approval of Equity-based Compensation Plans 

5.5 Roie of Compensation Committee 

5.6 Salary 

5.7 Annua! Incentive Compensation 

5.8 Long-term Ijicentive Compensatloii 

5.9 Dilution 

5.10 Stock Option Awards 

5.11 Stock Awards/Units 

5.12 Perquisites 

5.13 Employment Contracts, Severance aird Change-of-control Payments 

5.14 Retirement Arrangements 

5.15 Stock Ownership 


5.1 Introduction: The Council believes that executive compensation is a critical and visible aspect of a 
company’s governance. Pay decisions arc one of the most direct ways for shareowners to assess 
the performance of the board. And they have a bottom line effect, not just in terms of dollar 
amounts, but also by fonnalizing perfonnance goals for employees, signaling the market and 
affecting employee morale. 

The Council endorses reasonable, appropriately structured pay-for-performance programs that 
rewaid executives for sustainable, superior perfonnance over the iong-tenn, consistent with a 
company’s investment horizon. “Long-tenn” is generally considered to be five or more years for 
mature companies and at least three yeare for other companies. While the Council believes that 
executives should be well paid for supei'lor perfonnance, it also believes that executives should not 
be excessively paid. It is the job of the board of directors and the compensation committee 
specifically to ensure that executive compensation programs are effective, reasonable and rational 
with respect to critical factore such as company perfonnance, industry considerations and 
compensation paid to other employees. 

It is also the job of the compensation committee to ensure that elements of compensation packages 
are appropriately sbuctured to enhance the company’s short- and long-term strategic goals and to 
retain and motivate executives to achieve those strategic goals. Compensation programs should not 
be driven by competitive surveys, which have become excessive and subject to abuse. It is 
shareowners, not executives, whose money is at risk. 

Since executive compensation must be tailored to meet unique company needs and situations, 
compensation programs must always be structured on a company-by-company basis. However, 
certain principles should apply to all companies. 

5.2 Advisory Shareowner Votes on Executive Pay: All companies should provide annually for 
advisoiy shareowner votes on the compensation of senior executives. 

5.3 Gross-ups: Senior executives should not receive gross-ups beyond those provided to all the 
company’s employees. 
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5.4 Shareowner Approval of Equity-based Compensation Plans; CiiiTent listing standards j-equire 
shareowner approval of equity-based compensation plans and material amendments to plans (with 
limited exceptions). The Council strongly supports this concept and advocates that companies 
adopt consei'v^tive interpretations of approval requirements when confronted with choices. (For 
example, this may include material amendments to the plan.) 

5.5 Role of Compensation Committee: The compeiKation committee is responsible for structuring 
executive pay and evaluating executive performance within the context of the pay structure of the 
entire company, subject to approval of the board of directors. To best handle this role, 
compensation committees should adopt the following principles and practices: 

5.Sa Committee Composition: AH members of the compensation committee should be 
independent. Committee memberehip should rotate periodically among the board’s 
independent directois. Members should be or take responsibility to become 
knowledgeable about compensation and related issues. They should exercise due 
diligence and Independent judgment in carrying out their committee rosponsibilities. 

They should repi'csent diverse backgrounds and professional experiences. 

5.5b Exeewtive Pay Philosophy: The compensation philosophy should be clearly disclosed to 
shareowners in annual proxy statements. In developing, approving and monitoring the 
executive pay philosophy, the compensation committee should consider tlie full range of 
pay components, including stiucture of programs, desired mix of cash and equity awaids, 
goals for distribution of awards tliroughout the company , the relationship of executive pay 
to the pay of other employees, use of employment contracts and policy regarding dilution. 

5.5c Oversight: The compensation committee should vigorously oversee all aspects of 
executive compensation for a gioup composed of the CEO and otlier highly paid 
executives, as requued by law, and any other highly paid employees, including executives 
of subsidiaries, special putpose entities and other affiliates, as determined by the 
compensation committee. The committee should ensure that the structure of employee 
compensation throughout the company is fair, non-discriminatory and forward-looking, 
and that it motivates, recruits and retains a workforce capable of meeting the company’s 
strategic objectives. To perfonn its oversight duties, the committee should approve, 
comply witii and fiilly disclose a charter detailing its responsibilities. 

5.5d Pay for Performance: Compensation of the executive oversight group should be driven 
predominantly by performance. The compensation committee should establish 
performance measures for executive compensation that are agi’eed to ahead of time and 
publicly disclosed, PeiTomiance measures applicable to all performance-based awards 
(including annual and long-teim incentive compensation) should reward superior 
pcrfoimance — based predominantly on measures that drive long-temi value creation — at 
minimum reasonable cost. Such measures should also reflect downside risk. The 
compensation committee should en.sure that key performance metrics cannot be 
manipulated easily. 

5.5e Annual Approval and Review: Each year, the compensation committee should review 
perfomrance of individuals in the oversight group and approve any bonus, severance, 
equity-based award or extraordinary payment made to them. The committee should 
understand all components of executive compensation and annually review total 
conipensation potentially payable to Uie oversight group under all possible scenarios, 
including death/disability, retirement, voluntary termination, termination witli and without 
cause and changes of control. The committee should also ensure that the structure of pay 
at different levels (CEO and otliers in the oversight group, other executives and non- 
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executive employees) is fair and appropriate in the context of broader company policies 
and goals and fully justified and explained. 

S,Sf Contmittce Accountability: In addition to attending all annual and special shareowner 
meetings, committee members should be available to respond directly to questions about 
executive compensation; the chair' of the committee should take the lead. In addition, the 
committee should regularly report on its activities to the independent directors of the 
board, who should review and ratify committee decisions. Committee members should 
take an active role in preparing the compensation committee report contained in the 
arrnual proxy materials, and be respoirsible for the contents of that report. 

S.Sg Outside Advice; The compensation committee should retain and fire outside experts, 
including consultants, legal advisers and any other advisers when it deems appropriate, 
including when negotiating contracts with executives. Individual compensation advisers 
and their firms should be independent of the client company, its executives and director's 
and should report solely to the compensation committee. The compensation conrmittee 
should develop and disclose a formal policy on compensation adviser independence. In 
addition, the cornmittee should armually disclose an assessment of its advisers’ 
independence, along with a description of the nature and dollar amounts of services 
commissioned from the advisers and their firms by the client company’s management. 
Companies should not agree to indemnify or limit the liability of compensation advisers or 
the advisers’ firms. 

S.Sh Clawbacks: The compensation committee should develop and disclose a policy for 

reviewing uneat'ned bonus and incentive payments that were awarded to executive officers 
owing to fraud, financial results that require restatement or some other cause. The policy 
should requite recovery or cancellation of any unearned awards to the extent that it is 
feasible and practical to do so. 

S.Si Disclosure Practices; The compensation committee is responsible for ensuring that all 
aspects of executive compensation are clearly, comprehensively and promptly disclosed, 
in plain English, in the arrnual proxy statement regardless of whether such disolosuie is 
required by current rules and regulations. The compensation conunittee should disclose 
all information necessaiy for shareowners to urrderstand how and how much executives 
are paid and how such pay fits within the overall pay structure of the company. It should 
provide annual proxy statement disclosure of the committee’s compensation decisions 
with respect to salary, short-term incentive compensation, long-term incentive 
compensation and all other aspects of executive compensation, including the relative 
weights assigned to each component of total compensation. 

The compensation committee should commit to prowde full descriptions of the qualitative 
and quantitative performance measures and benchmarks used to determine compensation, 
including the weightings of each measure. At the beginning o f a period, the compensation 
committee should calculate and disclose the maximum compensation payable if all 
performance-related targets are met. At the end of the perfonnance cycle, the 
compensation committee should disclose actual targets and details on final payouts. 
Companies should provide forward-looking disclosure of performance targets whenever 
possible. Other recommended disclosures relevant to specific elements of executive 
compensation are detailed below. 

S.Sj Benchmarking: Benchmarking at median or higher levels is a primary contributor to 

escalating executive compensation. Although benchmarking can be a constructive tool for 
formulating executive compensation packages, it should not be relied on exclusively. If 
benchmarking is used, compensation coinntittees should commit to annual disclosure of 
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tlie companies in peer groups used for benchmarking and/or other comparisons. If the 
peer gi'oup used for compensation purposes differa from that used to compare overall 
perfonnance, such as the five-yeai* stock return graph required in the annua! proxy 
materials, the compensation committee should describe the differences between the groups 
and the rationale for choosing between them. In addition to disclosing names of 
companies used for benchmarking and comparisons, the compensation committee should 
disclose targets for each compensation element relative to the peer/benchmarking group 
and year-to-year changes in companies composing peer/benchmark groups. 


Salary Level: Since salary is one of the few components of executive compensation that 
is not "at risk,” it should be set at a level that yields the highest value for the company at 
least cost. In general, salaiy should be set to reflect responsibilities, tenure and past 
perfonnance, and to be tax efficient— meaning no more than $1 million. 

Above-median Salary: The compensation committee should publicly disclose its 
rationale for paying salaries above tlie median of the peer group. 

5.7 Annual Incentive Compensation: Cash incentive compensation plans should be structured to 
align executive interests Avith company goals and objectives. They should also reasonably reward 
superior perfonnance that meets or exceeds well-defined and clearly disclosed performance targets 
that reinforce long-term strategic goals that were written and approved by fee board in advance of 
the performance cycle. 

S,7a Formula Plans: The compensation committee should approve formulaic bonus plans 

containing specific qualitative and quantitative performance-based operational measures 
designed to reward executives for superior perfonnance related to 
operational/strategic/other goals set by the board. Such awards should be capped at a 
reasonable maximum level. These caps should not he calculated as percentages of 
accounting or other financial measures (such as revenue, operating income or net profit), 
since these figures may change dramatically due to mergeis, acquisitions and other non- 
peifonnance-related strategic or accounting decisions. 

5.7b Targets: When setting perfonnance goals for “target” bonuses, the compensation 

committee should set perfomiance levels below which no bonuses would be paid and 
above which bonuses would be capped. 

5.7c Changing Targets: Except in extraordinary situations, the compensation coimnittee 

should not "lower the bar” by changing performance targets in the middle of bonus cycles. 
If the committee decides that changes in performance targets are wananted in the middle 
of a perfonnance cycle, it should disclose the reasons for the change and details of the 
initial targets and adjusted targets. 

5.8 Long-term Incentive Compensation: Long-term incentive compensation, generally in the foim of 
equity-based awaids, can be structured to achieve a variety of long-term objectives, including 
retaining executives, aligning executives* financial interests with the interests of shareowners and 
rewarding the achievement of long-term specified strategic goals of the company and/or the 
superior perfomiance of company stock. 

But poorly stmetured awards permit excessive or abusive pay that is detrimental to the company 
and to shareowners. To maximize effectiveness and efficiency, compensation committees should 
carefully evaluate the costs and benefits of long-tenn incentive compensation, ensure feat long- 
temi compensation is appropriately structured and consider whether performance and incentive 


5.6 Salary 
5.6a 

5.6b 
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objectives would be enhanced if awards were distributed throughout the company, not simply to 
top executives. 

Companies may rely on a myriad of long-term incentive vehicles to achieve a variety of long-term 
objectives, including performance-based restricted stock/units, phantom shares, stock units and 
stock options. While the technical underpinnings of long-term incerrtive awards may differ, the 
following principles and practices apply to all long-term incentive compensation awards. And, as 
detailed below, certairr policies are relevant to speciftc types of long-term incentive awards. 

S.8a Size of Awards; Compensation committees should set appropriate limits on the size of 
long-term incentive awards granted to executives. So-called “mega-awards” or outsized 
awards should be avoided, except in extraordinary circumstances, because they can be 
disproportionate to performance. 

5.8b Vesting Requirements: All long-tenn incentive awards should have meaningful 
performance periods and/or cliff vesting requirements that are consistent with the 
company’s investment horizon but not less than three years, followed by pro rata vesting 
over at least two subsequent years for senior executives. 

S.8c Grant Timing: Except in extraordjnaiy circumstances, such as a permanent change in 
performance cycles, long-term incentive awards should be granted at the same time each 
year. Companies should not coordinate slock award grants with the release of material 
non-public information. The grants should occur whether recently publicized information 
is positive or negative, and stock options should never be backdated. 

5.8d Hedging: Compensation committees should prohibit executives and directors from 

hedging (by buying puts and selling calls oi‘ employing other risk-minimizing techniques) 
equity-based awards granted as long-lenn incentive compensation or other stock holdings 
in the company. And they should strongly discourage other employees from hedging their 
holdings in company stock. 

5.8e Pliilosophy/Stiategy ; Compensation committees should have a well-articulated 

philosophy and strategy for long-term incentive compensation that is folly and clearly 
disclosed in the arawal proxy statement. 

5.8f Award Specifics: Compensation committees should disclose the size, distribution, vesting 
requirements, other perfonnance criteria and grant timing of each type of long-term 
incentive award granted to the executive oversight group. Compensation committees also 
should explain how each component contributes to the company’s long-term performance 
objectives. 

5.8g Ownership Targets: Compensation committees should disclose whether and how long- 
term incentive compensation may be used to satisfy meaningful stock ownership 
requirements. Disclosure should include any post-exercise holding periods or other 
requirements to ensure that long-tenn incentive compensation is used appropriately to 
meet ownership targets. 

S.Sh Expiration Dates: Compensation plans should have expiration dates and not be 
structured as “evergreen,” rolling plans. 

5,9 Dilution: Dilution measures how much the additional issuance of stock may reduce existing 
shareowners’ stake in a company. Dilution is particularly relevant for long-term incentive 
compensation plans since these programs essentially issue stock at below-market prices to the 
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recipients. The potential dilution represented by long-tenn incentive compensation plans is a direct 
cost to shareowners. 

Dilution from long-tenn incentive compensation plans may be evaluated using a variety of 
techniques including the reduction in earnings per share and voting power resulting from the 
increase in outstanding shares. 

5.9a Philosophy/Strategj': Compensation committees should develop and disclose the 

philosophy regarding dilution including definition(s) of dilution, peer group comparisons 
and specific targets for annual awards and total potential dilution represented by equity 
compensation programs for the current year and expected for the subsequent four years. 

5.9b Stock Repurchase Programs: Stock buyback decisions are a capital allocation decision 
and should not be driven solely for the purpose of minimizing dilution from equity-based 
compensation plans. The compensation committee should provide information about 
stock repurchase programs and the extent to which such programs are used to minimize 
the dilution of equity-based compensation pians. 

5.9c Tabular Disclosure: The annual proxy statement should include a table detailing the 
overhang represented by unexercised options and shares available for award and a 
discussion of the impact of the awards on earnings per share. 

5.1Q Stock Option Awards: Stock options give holders the right, but hot the obligation, to buy stock in 
the friture. Options may be structured in a variety of ways. Some structures and policies are 
preferable because they more effectively ensure that executives are compensated for superior 
performance. Other structures and policies are inappropriate and should be prohibited. 

5.10a Performance Options: Stock options should be: (1) indexed to peer groups or (2) 

premium -priced and/or (3) vest on achievement of specific performance targets that are 
based on challengiag quantitative goals. 

5.10b Dividend Equivalents: To ensure that executives are neutral between dividends and 

stock price appreciation, dividend equivalents should be granted with stock options, but 
distributed only upon exercise of the option. 

5.10c Discount Options: Discount options should not be awarded. 

S.lOd Reload Options: Reload options should be prohibited. 

S.lOe Option Repricing: “Underwater” options should not be repriced or replaced (either with 
new options or other equity awards), unless approved by shareowners. Repricing 
programs, with shareowner appiw'al, should exclude directors and executives, restart . 
vesting periods and mandate value-for-value exchanges in which options are exchanged 
for a number of equwalently valued options/shares. 

5.11 Stock Awards/Onits: Stock awards/imits and similar equity-based vehicles generally grant 
holders stock based on the attainment of performance goals and/or tenure requirements. These 
types of awards are more expensive to the company than options, since holders generally are not 
required to pay to receive the underlying stock, and therefore should be limited in size. 


Stock awaixis should be linked to the attainment of specified performance goals and in some cases 
to additional time- vesting requirements. Stock awards should not be payable based solely on the 
attaimnent of tenure requirements. 
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5.12 Perquisites: Company perquisites blur the line between personal and business expenses. 
Executives, not companies, should be responsible for paying pei'sonal expenses — ^particularly those 
that average employees routinely shoulder, such as family and personal travel, financial planning, 
club memberships and other dues. Tiie compensation committee should ensure that any perquisites 
are warranted and have a legitimate business puipose, and it should consider capping all perquisites 
at a de minitfus level. Total perquisites should be described, disclosed and valued. 

5.13 Employment Contracts, Severance and Changc-of-control Payments: Various arrangements 
may be negotiated to outline ternis and conditions for employment and to provide special payments 
following certain events, such as a tennination ofemployment with/without cause and/or a change 
in control. The Council believes that these arrangements should be used on a limited basis. 

5.13a Employment Contracts: Companies should only provide employment contracts to 

executives in limited circumstances, such as to provide modest, short-term employment 
security to a newly hired or recently promoted executive. Such contracts should have a 
specified tennination date (not to exceed three years); contracts should not be “rolling” on 
au open-^nded basis. 

S.13b Severance Payments: Executives should not be entitled to severance payments in the 
event of tennination for poor performance, resignation under pressure or failure to renew 
ah employment contract. Company payments awarded upon death or disability should be 
limited to compensation already earned or vested. 

5,13c Change-in-control Payments: Any provisions providing for compensation following a 
change-in-coiitrol event should be “double-triggered.” That is, such provisions should 
stipulate that compensation is payable only: (I) after a control change actually takes place 
and (2) if a covered executive's job is tenninated because of the control change, 

5.13d Transparency: The compensation committee should fiilly and clearly describe the terms 
and conditions of employment contracts and any other agreements/arrangements covering 
the executive oversight group and reasons why the compensation committee believes the 
agreements are in the best interests of sliareowners. 

5.13c Timely Disclosure: New executive employment contracts or amendments to existing 
contracts should be immediately disclosed in 8-K filings and promptly disclosed in 
subsequent 10-Qs. 

S.13f Shareowner Ratification: Shareownem should ratify all employment contracts, side 
letters or other agreements providing for severance, change-in-control or other special 
payments to executives exceeding 2.99 times average annual salary plus annual bonus for 
the previous three yeai*s. 

5.14 Retirement Arrangements: Defened compensation plans, supplemental executive retirement 
plans, retirement packages and other retirement airangements for highly paid executives can result 
in hidden and excessive benefits. Special retirement arrangements — including those structured to 
permit employees whose compensation exceeds Internal Re\'enue Sendee (IRS) limits to fully 
participate in similar plans covering other employees — should be consistent with programs offered 
to the general workforce, and they should be reasonable. 

5.14a Supplemental Executive Retirement Flans (SERPs): Supplemental plans should be an 
extension of the retirement program covering other employees. They should not include 
special provisions that are not pffered under plans covering other employees, such as 
above-market interest rates and excess service credits. Payments such as stock and stock 
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options, annual/long-term bonuses and other compensation not awaixied to other 
employees and/or not considei*ed in the (teteiTnination of retirement benefits payable to 
other employees should not be considered in calculating benefits payable under SEllPs. 

5.14b Deferred Compensation Plans: Investment alternatives offered under deferred 

compensation plans for executives should mirror tliose offered to employees in broad- 
based deferral plans. Above-market returns should not be applied to executive defenals, 
nor should executives receive “sweeteners” for deferring cash payments into company 
stock. 

5. 14c Post-retirement Exercise Periods: Executives should be limited to three-year post- 
letirement exercise periods for stock option grants. 

5.14d Retirement BeuefiCs: Executives should not be entitled to special perquisites — such as 
apartments, automobiles, use of corporate aircraft, security, financial planning^ — and other 
benefits upon retirement. Executives are highly compensated employees who should be 
more than able to cover the costs of theii- retirement. 

5.15 Stock Ownership 

5.15a Ownership Requirements; Exccutiws and directors should own, after a reasonable 

period of time, a meaningful position in the company’s common stock. Executives should 
be required to own stock — excluding unexereised options and unvested stock awards— 
equal to a multiple of salary. The multiple should be scaled based on position, such as 
two times salary for lower-level executives and up to six times salary for the CEO. 

5.15b Stock Sales: Executives should be required to sell stock througlr pre-announced I0b5-1 
program sales or by providing a minimum SO-day advance notice of any stock sales. 
10b5-l program adoptions, amendments, terminations and transactions should be 
disclosed immediately, and boards of companies using 10b5-l plans should: (1) adopt 
poUcies covering plan practices, (2) periodically monitor plan transactions and (3) ensuic 
that company policies discuss plan use in (he context of guidelines or requirements on 
equity hedging, holding and ownership. 

5.15c Post-retii-ement Holdings: Executives should be required to continue to satisfy the 

minimum stock holding requirements for at least six months after leaving the company. 

5.15d Transparency: Companies should disclose stock ownership requirements and whefoer 
any tnembei-s of the executive oversight group are not in compliance. 


6. Director Compensation 

6.1 Introduction 

6.2 Role of the Compensation Coniniltfce in Director Compensation 

6.3 Retainer 

6.4 Equity-based Compensation 

6.5 Performance-based Compensation 

6.6 Perquisites 

6.7 Repricing and Exchange Programs 
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6.8 Employment Contracts, Severance and Change-of-control Payments 

6.9 Retirement Arrangements 

6.10 Disgorgement 


6.1 Introduction: Given the vital importance of their responsibilities, non-employee directors should 
expect to devote significant time to their boardroom dudes. . 

Policy issues related to director compensation are fundaraentally different fioin executive 
compensation. Director compensation policies should accomplish the following goals: (1) attract 
highly qualified candidates, (2) retain highly qualified directors, (3) align directors’ interests with 
those of the long-term owners of the corporation and (4) provide complete disclosure to 
shareowners regarding all components of director compensation including the philosophy behind 
the program and all forms of compensation. 

To accomplish these goals, director compensation should consist solely of a combination of cash 
retainer and equity-based compensation. The cornerstone of director compensation programs 
should be alignment of interests through the attaimneiit of significant equity holdings in the 
company meaningful to each individual director. The Council believes that equity obtained with an 
individual’s own capital provides the best alignment of interests with other shareowners. However, 

, compensation plans can provide supplemental means of obtaining long-term equity holdings 
through equity compensation, long-term holding requirements and ownership requirements. 

Companies should liave flexibility within certain broad policy parameters to design and implement 
director compensation plans that suit their unique circumstances. To support this flexibility, 
investoi-s must have complete and clear disclosure of both the philosophy behind the compensation 
plan as well as the actual compensation awarded under the plan. Without full disclosure, it is 
difficult to earn investoi's’ confidence and support for director and executive compensation plans. 

Although non-employee director compensation is generally immaterial to a company’s bottom line 
and small relative to executive pay, director compensation is an important piece of a company’s 
governance. Because director pay is set by the board and has inherent conflicts of interest, care 
must be taken to ensure there is no appearance of impropriety. Companies should pay particular 
attention to managing these conflicts. 

6.2 Role of the Compensation Committee in Director Compensation: The compensation committee 
(or alternative committee comprised solely of independent directors) is responsible for structuring 
director pay, subject to approval of all the independent directors, so that it is aligned with the long- 
term interests of shareowners. Because directore set tlreir own compensation, the following 
practices should be emphasized: 


6,2a Total Compensation Review: Tlie compensation committee should undei-stand and value 
each component of director compensation and annually review total compensation 
potentially payable to each director. 

6.2b Outside Advice: Committees should have the ability to hire a compensation consultant 
for assistance on director compensation plans. In cases where the compensation 
comihittee does use a consultant, it should always retain an independent compensation 
consultant or other advisers it deems appropriate to assist with the evaluation of the 
structure and value of director compensation. A summary of the pay consultant’s advice 
should be provided in the annual proxy statement in plain English. The compensation 
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committee should disclose all Instances where the consultant is also retained by the 
committee to provide adviec on executive compensation. 

6,2c Compensation Committee Report: The annual director compensation disclosure 

included in the proxy materials should include a discussion of the philosophy for director 
pay and the processes for setting director pay levels. Reasons for changes in director pay 
programs should be explained in plain English. Peer gioup(s) used to compare director 
pay packages should be fully disclosed^- along with differences, if any, from the peer 
group(s) used for executive pay purposes. While peer analysis can be valuable, peer- 
relative justification should not dominate the rationale for (higher) pay levels. Rather, 
compensation programs should be appropriate for the circumstances of the company. The 
report should disclose how many committee meetings involved discussions of director 
pay. 

6.3 Retainer 

6.3a Amount of Annual Retainer: The annual retainer should be the sole form of cash 
compensation paid to non-employee directors. Ideally, it should reflect an amount 
appropriate for a director’s expected duties, including attending meetings, preparing for 
meetings/discussions and performing due diligence on sites/operations (which should 
include routine communications with a broad group of employees). In some combination, 
the retainer and the equity component also reflect the director’s contribution from 
experience and leadership. Retainer amounts may be differentiated to recognize that 
certain non-employee directors — ^possibly including independent board chairs, 
independent lead directors, committee chaiis or members of certain committees — are 
expected to spend more time on board duties than other directors. 

6.3b Meeting Attendance Fees: Directors should not receive any meeting attendance fees 
since attending meetings is the most basic duty of a non-employee director. 

6.3c Director Attendance Policy: The board should have a clearly defined attendance policy. 
If the committee imposes financial consequences (loss ofaportion of the retainer or 
equity) for missing meetings as part of the director compensation program, this should be 
fully disclosed. Financial consequences for poor attendance, while perhaps appropriate in 
some circumstances, should not be considered in lieu of examining the attendance record, 
commitment (time spent on director duties) and contribution in any review of director 
performance and in re-nomination decisions. 

6.4 Equity-based Compensation: Equity-based compensation can be an important component of 
director compensation. These tools arc perhaps best suited to instill optimal long-term perspective 
and alignment of interests with shareowners. To accomplish this objective, director compensation 
should contain an ownership requirement or incentive and minimum. holding period requirements. 

6.4a Vesting of Equity-based Awards: To complement the annual retainer and align director- 
shaieowner interests, non-employee director should receiw stock awards or stock-related 
awards such as phantom stock or share units. Equity-based compensation to non- 
employee directors should be fully vested on the grant date. This point is a marked 
difference to the Council’s policy on executive compensation, which calls for 
peifoniiance-based vesting of equity-based awards. While views on this topic are mixed, 
the Council believes that the benefits of immediate vesting outweigh the complications. 
The main benefits are the immediate alignment of interests with shareowners and the 
fostering of independence and objectivity for the director. 
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6.4b Ownership Requirements: Ownership requirements should be at least thiee to five times 
annua! compensation. However, some qualified director candidates may not have 
financial means to meet immediate ownership thresholds. For this reason, companies may 
set either a minimum thi'eshold for ownership or offer an incentive to build ownership. 
This concept should be an integral component of the committee's disclosure related to the 
philosophy of director pay. It is appropriate to provide a reasonable period of time for 
directors to meet ownership requirements or guidelines. 

6.4c Holding Periods: Separate fiom ownership requirements, the Council believes 

companies should adopt holding requirements for a si^iificant majority of equity-based 
grants. Directors should be required to retain a significant portion (such as 80 percent) of 
equity grants until after they retire from the board. These policies should also prohibit the 
use of any transactions or an-angements that mitigate the risk or benefit of ownership to 
the director. Sucli transactions and airangeinents inhibit the alignment of interests that 
equity compensation and ownei'ship requirements provide, 

6.4d Mix of Cash and Equity-based Compensation: Companies should have the flexibility 
to set and adjust the split between equity-based and cash compensation as appropriate for 
tlieir circumstances. The rationale for the ratio used is an important element of disclosures 
related to the overall philosophy of director compensation and should be disclosed. 

6.4e Transparency: The present value of equity awards paid to each dh ector during the 

previous year and the philosophy and process used in detennining director pay should be 
fully disclosed in the proxy statement. 

6.4f Shareowner Approval: Cuixent listing standards require shareowner approval of equity- 
based compensation plans and material amendments to plans (with limited exceptions). 
Companies should adopt conseivative interpretations of approval requirements when 
confronted with choices. 

6.5 Performance-based Compensation: While the Council is a strong advocate of perfbnnance- 
based concepts in executive compensation, we do not support performance measures in director 
compensation, Perfomiance-based compensation for director creates potential conflicts with the 
director’s primary role as an independent representative of shareowners. 

6.6 Perquisites: Directors should not receive perquisites other than those that are meeting-related, 
such as ail-fare, hotel accommodations and modest travel/accidcnt insurance. Health, life and other 
foims of insurance; matching grants to charities; financial planning; automobile allowances and 
other similar perquisites cross the line as benefits offered to employees. Charitable awards 
programs are an unnecess^y benefit; directors interested in posthumous donations can do so on 
their own via estate planning. Infrequent token gifts of modest value are not considered 
perquisites. 

6.7 Repneing and Exchange Programs: Under no circumstances should directors participate in or be 
eligible for repricing or exchange programs. 

6.8 Employment Contracts, Severance and Change-of-control Payments: Non-employee directors 
should not be eligible to receive any change-in-control payments or severance an'angements. 

6.9 Retirement Arrangements 

6,9a Retirement Benefits: Since non-empIoyec dii'ectors are elected representatives of 

shareownere and not company employees, they should not be offered retirement benefits, 
such as defined benefit plans or deferred stock awards, nor should they be entitled to 
special post-retirement perquisites. 
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6.9b Deferred Compensation Plans; Directors may defer cash pay via a deferred 

compensation plan for directors. However, such investment aitemafives offered under 
defeiTed compensation plans for directors should mirror those offoed to employees in 
broad-based deferral plans. Non-employee directors should not receive “sweeteners” for 
deferring cash payments into company stock. 

6.10 Disgorgement: Diiectors should be required to repay compensation-to the company in the event of 
malfeasance or a breach of fiduciary du^ involving the director. 


7. Independent Director Definition 


7.1 Introduction 

7.2 Basic Definition of an Independent Director 

7.3 Guidelines for Assessing Director Independence 


7.1 Ditroduction: A narrowly drawn definition of an independent difedtor (coupled with a policy 
specifying that at least two-thirds of board members and all members of the audit, compensation 
and nominating committees should meet this standaid) is in the corporation’ s and shareowners’ 
financial interest because: 

• Independence is critical to a properly functioning board; 

• Certain clearly definable relationships pose a (hi-eat to a director’s unqualified independence; 

• The effect of a conflict of interest on an individual director is likely to be almost impossible 
to detect, either by shareowners or other board members; and 

• While an across-the-boani application of ony definition to a large number of people will 
inevitably miscategorize a few of them, this risk is sufficiently small and is far outweiglied 
by the significant benefits. 

Independent directors do not invariably share a single set of qualities that are not shared by non- 
independent directors. Consequently no clear rule can uneningly describe and distinguish 
independent directore. However, the independence of the director depends on all relationsliips the 
director has, including relationships between directoi-s, that may compromise the director’s 
objectivity and loyalty to shmeownere. Directoi's have an obligation to consider all relevant facts 
and circumstances to deteimine whether a director should be considered independent. 

7.2 Basic Definition of an Independent Director: An independent director is someone whose only 
nontrivial professional, familial or financial connection to the coiporation, its chainnan, CEO or 
any other executive officer is his or her directorship. Stated most simply, an independent director 
is a person whose directorship constitutes his or hei’ only connection to the corporation. 

7.3 Guidelines for Assessing Director Independence: The notes that follow are supplied to give 
added clarity and guidance in inteipreting the specified relationships. A director will not be 
considered independent if he or she: 
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7.3a Is, or in the past five years has been, or whose relative is, or in the past five years has 
been, employed by the corporation or employed by or a director of an affiliate; 

NOTES: An “affiliate” relationship is established if one entity either alone or pursuant to 
an aiTangeraent with one or more other persons, owns or has the power to vote more than 
20 percent of the equity interest in another, unless some other person, either alone or 
pursuant to an aiiangement with one or more other persons, owns or has the power to vote 
a greater percentage of the equity interest. For these puiposes, joint venture partners and 
general partners meet the definition of an affiliate, and officers and employees of Joint 
venture enterprises and general partners are considered affiliated. A subsidiaiy is an 
affiliate if it is at least 20 percent owned by the corporation. 

Affiliates include predecessor companies. A “predecessor” is an entity that within the last 
five years was party to a “merger of equals” with the corporation or represented more than 
50 percent of the corporation’ s sales or assets when such predecessor became part of the 
coipoiation. 

“Relatives” include spouses, parents, children, step-children, siblings, mothers and 
fathers-in-law, sons and daughters-in-law, brothers and sisters-in-law, aunts, uncles, 
nieces, nephews and first cousins, and anyone sharing the director’s home. 

7.3b Is, or in the past five years has been, or whose relative is, or in the past five years has 

been, an employee, director or greater-than-20-percent owner of a firm that is one of the 
corporation’s or its affiliate’s paid advisers or consultants or that receives revenue of at 
least $50,000 for being a paid adviser or consultant to an executive officer of the 
corporation; 

NOTES: Advisers or consultants include, but are not limited to, law finns, auditors, 
accountants, insurance companies and commercial/investment banks. For purposes of this 
definition, an individual serving “of counsel” to a film will be considered an employee of 
that finn. 

The term “executive officer” includes the chief executive, operating, financial, legal and 
accounting officers of a company. This includes the president, treasurer, secretary, 
controller and any vice-president who is in charge of a principal busiriess unit, division or 
function (such as sates, administration or finance) or perfonns a major policymaking 
fimction for the corporation, 

7.3c Is, or in the past five years has been, or whose relative is, or in the past five years has 

been, employed by or has had a five percent or greater ownership interest in a third-parfy 
that provides payments to or receives payments from the corporation and either; (i) such 
payments account for one percent of the third-party ’s or one percent of the corporation’s 
consolidated gross revenues in any single fiscal year; or (ii) if the third-party is a debtor or 
creditor of the corporation and the amormt owed exceeds one percent of the corporation’s 
or third party’s assets. Owneiship means beneficial or record ownership, not custodial 
ownership; 

7.3d Has, or in the past five years has had, or whose relative has paid or received more than 

$50,000 in the past five years under, a personal contract with the corporation, an executive 
officer or any affiliate of the corporation; 

NOTES: Council members believe that even small personal contracts, no matter how 
formulated, can threaten a director's complete independence. This includes any 
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an'angeinent under which the directoi' borrows or lends money to the coiporation at rates 
better (for the director) than those available to nonnal customers — even if no other 
services from the director arc specified in connection with this relationship; 

7.3e Is, or in the past five years has been, or whose relative is, or in the past five years has 

been, an employee or director of a foundation, university or otlier non-profit organization 
tliat receives significant grants or endowments from the coiporation, one of its affiliates or 
its executive officers or has been a direct beneficiaiy of any donations to such an 
organization; 

NOTES: A "significant grant or endowment” is the lesser of $100,000 or one percent of 
total annual donations received by the organization. 

7.3f Is, or in the past five years has been, or whose relative is, or in the past five years has 
been, part of an interlocking directorate in which the CEO or other employee of the 
corporation serves on the board of a third-party entity (for-profit or not-for-profit) 
employing the director or such relative; 

7.3g Has a relative who is, or in the past five yearn has been, an employee, a director or a five 
percent or greater owner of a third-party entity that is a significant competitor of the 
corporation; or 

7.3h Is a party to a voting tinst, agreement or proxy giving his/her decision making power as a 
director to management except to the extent there is a fully disclosed and narrow voting 
airangement such as those which are customary between venture capitalists and 
management regaixling the venture capitalists’ board seats. 

The foregoing describes relationships behveen directors and the coiporation. The Council also 
believes that it is important to discuss relationships between directors on the same board which may 
tlueateii either dhector's independence. A director’s objectivity as to the best interests of the 
shareowners is of utmost importance and connections between directors outside the coiporation 
may threaten such objectivity and promote inappropriate voting blocks. As a result, directors must 
evaluate all of their relationships with each other to detemiine whether the director is deemed 
independent. The board of ditectors shall investigate and evaluate such relationships using the 
care, skill, prudence and diligence that a piudent person acting in a like capacity would use. 

(updated May 1, 2009) 
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Council of institutional inwstors 


Via Facsimile 


February 24, 2010 

The Honorable Michael E. Capuano 
1414 Longworth House Office Building 
Washington, DC 20515 

Dear Congressman Capuano: 

1 am writing on behalf of the Council of Institutional Investors, a nonprofit association of public, 
union and corporate pension funds with combined assets that exceed $3 trillion. Council 
members are major, long-term investors with a duty to protect the retirement assets of millions 
of American workers. 

As you know, the Supreme Court’s recent ruling In Citizens United v. Federal Election 
Commission has raised many pressing questions regarding both public and private oversight of 
corporate political spending. The Council shares the fundamental principles of accountability 
and transparency underlying your Introduction of ttie Shareholder i^tection Act of 2010 {H.R. 
4537). Pursuant to these important principles, the Cour>ci[ in 2006 adopted the following policy 
regarding corporate charitable and political contributions: 

Board Monitoring, Assessment and Approval: The board of directors should 
monitor, assess and approve ail charttoble arxl politi cal contributions (including 
trade association contributions) made by the company. The board should only 
approve contributions that are consistent w ith the interests of the company and 
its shareowners. The terms and conditions of such contributions should be 
clearly defined and approved by the board. 

Disclosure: The board should develop and disclose publicly its guidelines for 
approving charitable and political contributions. The board should disclose on an 
annual basis the amounts and recipients of all monetary and non-monetary 
contributions made by the company during the prior fiscal year. Any expenditures 
earmarked for political or charitable acfivities that were provided to or through a 
third-party should be included in the report.^ 

Robust, clear, and accessible disclosure of corporate political contributions should help 
investors provide oversight of corporate political sperKlIng. Nevertheless, even with disclosure, 
shareowner oversight will prove weak without the means to hold boards accountable for 
properly monitoring, assessing, and approving contributions consistent with the interest of 
corporate owners — investors. Shareowners accordingly need stronger tools to nominate and 
replace unresponsive directors. Together, majority voting for the election of directors and a 
measured right for investors to place their nominees on the corporate proxy would go a long 
way to genuine board accountability. 


’ CIt Corporate Governance Policies, 2.13 Charitable and Political Contributions, 6, 
www.cii.org/UserFiles/file/councii%20DoBcies/Ctl%20Full%20Corp%20Gov%20Policies%205-7-09.Ddf . 


QQti 17m SlfSai. NW • Suite 500 • Washington. DG 20000-5310 i Main ^02,8220000 • Fax 202822000}' 
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February 24, 201 0 
Page 2 of 2 


Thank you for consideration of our views. We look forward to working with you to ensure proper 
shareowner oversight of corporate political spending. If you have any questions regarding our 
views, please feel free to contact me at (202) 261-7096, or ionathan@cii.ora . or our General 
Counsel Jeff Mahoney at (202) 261-7081 or ieff@cii.oro . 


Sincerely, 



Jeff Mahoney 

Genera! Counsel 

Council of Institutional Investors 

Cc: The Honorable Barney Frank, Chairman, House Financial Services Committee 

The Honorable Spencer Bachus, Ranking Member, House Financial Services 
Committee 

The Honorable Paul E. Kanjorski, Chairman, House Financial Services Committee 
Subcommittee on Capital Markets, Insurance, and Government Sponsored Enterprises 
The Honorable Scott Garrett, Ranking Member, House Financial Services Committee 
Subcommittee on Capital Markets, Insurance, and Government Sponsored Enterprises 
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February 24, 2010 

Press Contacts: 


For Immediate Release 

Bruce Freed 

Amy Borrus 


President 

Deputy Director 


CPA 

CII 


301-233-3621 

202-261-7082 


bffreedlrijDoliticalaccountabilitv.net 

amvlSlcii.ore 


CPA-CII Write 427 Top Companies, 
Urge Adoption of Political Disclosure and 
Accountability in Response to Citizens United 


Washington, D.C., Feb, 24, 2010 - The Center for Political Accountability and the 
Council of Institutional Investors, joined by nearly 50 institutional investors and 
shareholder advocate groups, today launched a letter campaign to persuade companies 
in the Standard & Poor's 500 Index to disctose all political contributions they make with 
corporate funds. The letter also calls on corporate boards to approve and review alt 
company political donations. 

(A copy of the letter is available at httD://www.scribd.com/doc/27388443 f 

Currently, 73 S&P 500 companies-including nearly half of the S&P 100-disclose and 
monitor corporate political spending. Companies include Hewlett-Packard, Merck, United 
Technologies, e-Bay, Aetna and Microsoft. The February 24 letter was sent to the chairs 
of 427 companies that have yet to adopt disciosure and accountability policies for 
political spending. 

The letter campaign was spurred by the U.S, Supreme Court's January 21 ruling in 
Citizens United v. Federal Election Commission, which rewrote America's campaign 
finance mles. By removing all but a handful of restraints on corporate political spending, 
the Oiling "poses a major challenge to companies and their shareholders," the letter 
warned. "It is likely to pul companies under immense pressure to use shareholder funds 
to support candidates, groups and causes whose positions and activities could threaten 
a company’s reputation, bottom line and shareholder value." 

Disclosure could help companies resist appeals to write fat political checks. "It's 
imperative that companies protect themselves from the pressure to give and from ill- 
considered political spending,” said Bruce Freed, President of the Center for Political 
Accountability (CPA). "That's why adopting policies and procedures for political 
disciosure and accountability is so important for companies and their shareholders. The 
companies that have done so, including nearly half of the S&P 100, have voluntarily 
agreed to disclose and require board oversight of their political spending with corporate 
funds.” 

The Council of Institutional Investors (CII), a leading advocate for good corporate 
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governance, has long urged boards to disclose, monitor, assess and approve all 
charitable and political contributions made by their companies. “Investors need to know 
how their money is being spent in the political arena," said Ann Yerger, the Council’s 
executive director. “And boards need to step up to the plate and ensure that political 
checks the company writes enhance, not erode, shareowner value." 

In addition to the CPA and CM, the following institutional investors and shareholder 
advocates are among those who co-signed the Center's letter: 

California Public Employees' Retirement System 

New York State Common Retirement Fund 

New Jersey State Investment Council 

Connecticut State Treasurer 

Trillium Asset Management 

Domini Social Investment 

Walden Asset Management 

Green Century Capita! Management 

Newground Social Investment 

Nathan Cummings Foundation 

Social Investment Forum 

Sheet Metal Workers' National Pension Fund 

Internationa! Brotherhood of Teamsters 

Amalgamated Bank 

Mercy Investment Program 

ABOUT THE CENTER FOR POLITICAL ACCOUNTABILITY 
The Center for Political Accountability (www.politicalaccountability.net) is a nonprofit, 
nonpartisan advocacy group whose mission is to bring transparency and accountability 
to corporate political spending. 

ABOUT THE COUNCIL OF INSTITUTIONAL INVESTORS 

The Council of Institutional Investors (wvirw.cii.org) is a nonprofit association or public, 
union and corporate pension funds with combined assets that exceed $3 trillion. Member 
funds are major long-term shareowners with a duty to protect the retirement assets of 
millions of American workers. The Council strives to educate its members, policymakers 
and the public about good corporate governance, shareowner rights and related 
investment issues and to advocate on members' behalf. 
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Febmary 24, 2010 

«salutation» «Chaiiraanjfirst» «middle_» <dast» 

«Title» 

«Constituent_Name» 

«MA_line_l» 

«MA_Line_2» 

«MA_Line3» 

Dear «sa!utation» «lasb>: 

We are writing to urge your company to commit to disclosure and board oversight of all 
its political spending with corporate funds. As you know, the U.S. Supreme Court’s 
recent decision in Cithern United v. the Federal Election Commission, removes all but a 
handful of restraints on corporate political spending. The ruling poses a major challenge 
to companies and their shareowners. It is likely to put companies under immense pressure 
to use shareholder funds to support candidates, groups and causes whose positions and 
activities could tlireaten a company's reputation, bottom line and shareholder value. 

We hope you will Join the 73 major companies that have already agreed to adopt political 
disclosure and accountability policies. The list includes nearly half of S&P 100 finns, 
such as Hewlett-Packard, Merck and United Technologies. 

Best practices in corporate political disclosure and accountability include: 

• policies and procedures for board approval and review of corporate political 
spending, and 

• annual public disclosure of all corporate political e.xperiditures, htcluding 
contributions made with corporate hinds and payments to trade associations and 
other tax-exempt organizations that are used for political purposes. 

Over the past decade, support for political disclosure has increased steadily among 
companies, shareholders, corporate directors and proxy advisory services. A 2008 
Mason-Dixon Polling & Research survey of directors, commissioned by the Center for 
Political Accountability (CPA), foimd that two-thuds said corporate scandals involving 
political activities have “damaged the public’s confidence and trust in corporate 
America,” A similar majority (60 percent) agreed that reforms were necessary to “protect 
companies from risk.” A 2006 Mason-Dixon poll of shareholder's found that more than 90 
percent backed more disclosure and 84 percent wanted board oversight and approval of 
political giving. 

Shareowners in growing numbers support proxy resolutions calling for disclosure of 
corporate political conti-ibutions. Proxy voting advisory finns RiskMetrics, Proxy 
Governance and Glass Lewis recognize the importance of political giving disclosiire and 
accountability, and in most cases support proxy proposals that promote those goals. The 
Council of Institutional Investors calls on boards to monitor, assess and approve all 
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company political contributions, and to develop and disclose publicly, on an annual basis, 
the amounts and recipients of all monetary and non-monetary contributions. 


Please look to the Center of Political Accountability as a resource when developing your 
policies on political spending, and contact Bruce Freed, CPA President, with any 
questions, at bffreed@politicalaccountabilitv.net or (202) 464-1570 x 1 02. 

Sincerely, 



Bruce F. Freed 
President 

Center for Political Accountability 


■JlO/ 

/]' "A--'- 


Ann Yerger 

Executive Director 

Council of Institutional Investors 



Thomas P. DiNapoli 

New York State Comptroller 

New York State Common Retirement Fund 




Anne Simpson 
Senior Portfolio Manager 
California Public Employees' 
Retirement System 



Orin S. Kramer 
Chair 

New Jersey State Investment Council 


Denise L. Nappier 
Connecticut State Treasurer 



Shelley Alpem 

Social Research and Advocacy Director 
Trillium Asset Management Corporation 


Timothy Smith 
Senior Vice President 
Walden Asset Management 



143 



Bruce Herbert 

Chief Executive 

Newground Social Investment 



Adam Kanzcr 

Managing Director & General Counsel 
Domini Social Investments 




Kristina Curtis 
Vice President 

Green Century Capital Management, Inc 



Lance E. Lindblom 
President & CEO 

The Nathan Cummings Foundation 




Bennett Freeman 
Senior Vice President 
Sustainability Research and Policy 
Calvert Asset Management Company, 1 


Robert Zevin 
President 

Robert Brooke Zevin Associates, Inc. 



Lisa Woll 

Chief Financial Officer 
Social Investment Forum 




Leslie Christian 
President & CEO 
Portfolio 21 Investments 



C. Thomas Kccgcl 
General Secretary-Treasurer 
International Brotherhood of Teamsters 




Mary Ellen Gondeck 
Congregation of St. Joseph 
Office of Peace and Justice 
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Scott Zdiazil 

Dkector of Social Responsibility 
Amalgamated Bank 


— 

Stephen Viederman 
Finance Committee 
Christopher Reynolds Foundation 


Ruth Kuhn, SC 

Sisters of Charity of Cincinnati 
Corporate Responsibility Committee, 
Coordinator, Region VI 
Coalition for Responsible Investment 



Shane G. Johnston, AIF® 

Accredited Investment Fiduciaiy 
Blue Summit Financial Group, Inc. 



Reverend Seamus P. Finn 

Missionary Oblates of Mary Immaculate 


3 , ;;;; 

James McRitchie, Publislier 
CorpGov.net (Corporate Governance) 


' 

Peter W. Krull 
President 

Krull & Company 



Conrad MacKerron 
Director, CSR Program 
As You Sow Foundation 


mmj'Iulud. 




Susan Vickers 
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Representative Paul Kanjorski 

Chairman, Subcommittee on Capitol Markets, Insurance, and Government Sponsored Enterprises 
Committee on Financial Services 
United States House of Representatives 
Washington, D.C. 20515 


Dear Chairman Kanjorski and Ranking Member Garrett: 

We write to offer our perspective on the Subcommittee on Capitol Markets hearing, “Coxporate 
Governance after Citizens United.” We ask that this letter be included in the record of the hearing. 

In his 2010 State of the Union address, President Obama expressed his commitment to protecting the 
public from the egregious overreach made by the Supreme Court in Citizens United v. FEC. Now the 
burden falls to Congress to follow the administration’s lead and act decisively to pass a legislative 
solution which will stop corporations from buying the next election. 

It is clear that the courts have left us room to do so, and do so in time to impact the 2010 elections. 

On January 2 PS the Supreme Court turned our political system on its head with the Citizens United 
decision. With a shocking lack of respect for judicial modesty and precedent, the court granted 
corporations virtually unfettered influence over federal elections. 


In addition, in reaching this decision, the court not only turned back the clock on over 60 years of 
precedent, but also endowed corporations — artificial entities created by people for economic activity— 
the same right to influence campaigns as you 2 tnd I. 

A corporation is not, nor has it ever been, a person with voting rights. The idea that they can now 
channel their immense wealth to advocate directly for or against a federal candidate is abhorrent. 

To put this in perspective, according to the non-partisan Center for Responsive Politics, the total spending 
on federal elections in 2008 was more than $5.3 billion from political parties, outside groups, candidates, 
and PACs. ^ While that is a lot of money, Exxon Corporation alone made over 45 Billion dollars in profit in 
2008. All of this money can now be directed at our federal candidates. 

For any given Congressperson, the threat of tens of millions of dollars worth of attack ads will make it 
far more challenging to vote their conscience on the issues that matter to the public. 

Statutory reform as a practical short term solution to this problem is imperative. We ask that the 
members of this committee work to support the Shareholder Protection Act (H. R. 4537)2, introduced 
by Representative Capuano and cosponsored by Representative Barney Frank. 


Representative Capuano’s Shareholder Protection Act will be an important component of the critical 
legislative reaction to the Citizens United opinion. The potential for increased corporate spending to 
flood our elections system in the wake of the decision presents real risks - both to American 
democracy and to shareholders. 


’ http://www.opensecrets.orq/pres08/index.DhP . Center for Responsive Politics, assessed 3.10.10 
^ http://thomas.toc.qov/cqi-bin/querv/z7c1 11:H.R.4537.IH . assessed 3.9.10 
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Shareholders and the public have a right to know exactly how corporations are spending their funds to 
influence elections and causes, and corporations should have to gamer the approval of their 
shareholders prior to spending political money. 


Investing has expanded over the past few decades - today, nearly one in every two American 
households owns stocks^ - when we talk about giving shareholders a say in how their money is spent, 
we are literally talking about the public, not an elite class of investors. 


At U.S. PIRG we feel that unchecked corporate political spending is a threat to two key shareholder 
rights. 

First, the right to a fair return on their investment, and second the first amendment right to remain 
silent in political debate or to support a candidate of their choosing. When a CEO chooses to use 
corporate money to support causes which may be antithetical to a given shareholder's wishes, in 
essence he or she is violating the shareholder’s first amendment rights. 

U.S. PIRG urges you and the committee members to support the Shareholder Protection Act, and to 
work to quicldy attach it to the package of legislative solutions to Citizens United that will soon be 
introduced. The legislation that reacts to the Citizens United decision must be as strong and punitive 
as possible so as to stop the flow of corporate money into our federal elections system. 

Sincerely, 

Lisa Gilbert 

U.S. PIRG Democracy Advocate 


^ httD://www-house.Qov/iec/tax/stock/stock.htm . assessed 3.8.10 
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FOREWORD 


In Citizens United, decided January 21, 2010, the U.S. Supreme Court gave an unequivocal green 
light for corporate money in elections, by outlawing under the First Amendment, laws that limit 
corporate spending in elections. This radical decision overturned more than 100 years of settled 
law. While it is difficult to know how distorting an effect on our democratic electoral processes this 
decision will have, it is reasonable to expect a significant increase in corporate expenditures. 

Corporate law is ill-prepared for this new age of corporate political spending by publicly- traded 
companies. Today, corporate managers need not disclose to their investors — individuals, mutual 
funds, or institutional investors such as government or union pension funds — how funds from 
the corporate treasury are being spent, either before or after the fact. And the law does not require 
corporate managers to seek shareholder authorization before making political expenditures with 
corporate funds. 

This report proposes changes in corporate law to adapt to the ^ost-Citizens United reality. Two 
specific reforms are suggested: first, require managers to report corporate political spending di- 
rectly to shareholders, and second, require managers to obtain authorization from shareholders 
before making political expenditures with corporate treasury funds. Modeled on existing British 
law, these changes will ensure that shareholders’ funds are used for political spending only if that is 
how the shareholders want their money spent. 

This report represents the first of several proposed “fixes” to the damage done to American democ- 
racy by the Supreme Court’s Citizens United decision. The Brennan Center will also be releasing 
proposals to develop public funding systems that build on grassroots participation with matching 
funds. We will also be working to develop an alternative constitutional paradigm to the disastrous 
and radical view of the First Amendment adopted by a conservative majority of the Supreme 
Court. We will also continue working to repair voter registration systems through federal legisla- 
tion that could bring millions more voters onto the registration rolls and reduce fraud and abuse. 
If our democratic system is permitted to be overrun with corporate spending, we can expect in- 
creased public cynicism about our institutions of government and further erosion in the publics 
trust in our democratic system. 

Susan M. Liss 

Director, Democracy Program 
Brennan Center for Justice 
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EXECUTIVE SUMMARY 

The Supreme Court has radically altered the legal landscape for politics with the 5-4 decision 
in the case Citizens United v. FEC, handed down on January 21, 2010. Turning back decades of 
statutory law, the Court has elevated the First Amendment rights of corporations to speak dur- 
ing elections, and has created a new paradigm for how political campaigns may be funded. The 
way that corporations “speak” is by spending money, usually to purchase advertisements that 
most individuals could not afford to finance. 

Now that the Court has held that publicly-traded corporations have the same First Amendment 
protections as individuals, limitations on Congress’ ability to regulate their spending will be se- 
verely constrained. That means that corporate treasury money— including the funds invested by 
individuals, mutual funds, pension funds and other institutional investors— can be spent on poli- 
tics without alerting investors either before or after the fact. Under current laws regulating cor- 
porations, there is nothing that requires corporations to disclose to shareholders whether funds 
are being used to fund politicians or ballot measures, or how the political money is being spent. 
Moreover, shareholders have no opportunity to consent to the political use of corporate funds. 

This does not have to be the case. Britain has an alterative approach. In the U.K., companies 
disclose past political expenditures directly to shareholders. And more importantly, sharehold- 
ers must authorize corporate political spending before a corporation uses shareholder funds on 
political spending. 

This report argues for the United States to change its securities laws in the wake of Citizens 
United to 

(1) provide notice to shareholders of any and all corporate political spending and 

(2) to require shareholder authorization of future corporate political spending. 
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INTRODUCTION 

The Proper role of corporate Money 
IN OUR democratic PROCESS 

In Citizens United, the U.S, Supreme Court majority determined that the First Amend- 
ment protects the use of corporate money in elections.* Roughly half of American house- 
holds own stocks, many through mutual funds or 401(k) retirement accounts.^ “Cor- 
porate money” in a publicly traded company is in part made up of investments from 
shareholders. Thus, corporate spending is in reality the spending of investors’ money.* 

Political spending by corporations may raise the democratic problem of corruption or 
the appearance of corruption. For shareholders, the risk of corporate political spending 
attaches to the pocketbook."* Recent studies have shown that corporate political expendi- 
tures are symptomatic of problems with corporate governance and long-term performance. 
While these studies show correlation (and not causation) between political spending and 
poor firm performance,* it is worthy of worry that political spending may be indicative 
of risky corporate behavior.* Because of twin concerns about the protection of share- 
holders and the integrity of the political system, which may be corrupted by corporate 
dollars, a century’s worth of American election 
laws have prohibited corporate managers from 
spending a corporation’s general treasury funds 
in federal elections.^ These prophylactic cam- 
paign finance laws® have protected shareholder 
interests by making corporate treasury funds 
off-limits to managers who might be tempted 
to spend this corporate money to support a 
personal favorite on the ballot. 

States’ corporate law and federal securities law— for the most part— do not address the 
issues that will arise with the advent of unfettered corporate political spending by man- 
agers. For years, state courts enforcing state corporate laws have largely turned a blind 
eye to managerial decisions to spend corporate money on politics.® Using what is known 
as the “business judgment rule,” state courts have allowed corporate managers to spend 
corporate treasury money on politics. Before Citizens United, in all states, corporations 
could use corporate treasury money on ballot measures, and in 28 states, corporations 
could use corporate treasury money on candidate elections. Now, the Citizens United 
decision means that corporations can spend corporate money to directly support or 
oppose candidates in federal elections as well as in all 50 states. Yet under state corporate 
law, there are no clear standards about what corporate political spending would or would 


THE Citizens United decision 

MEANS THAT CORPORATIONS CAN 
SPEND CORPORATE MONEY TO 
DIRECTLY SUPPORT OR OPPOSE 
CANDIDATES IN FEDERAL ELECTIONS, 
AS WELL AS IN ALL 50 STATES. 
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not be ultra vires or a waste of corporate assets. Furthermore, there are no federal or state 
laws or regulations requiring boards to report such spending to shareholders or requiring 
shareholders to approve political spending. 

Should shareholders discover large or imprudent corporate political expenditures, they 
have very little recourse under current law. A suit for breach of fiduciary duty would 
likely be in vain. Shareholders would be faced with two unsatisfying solutions: either 
they could launch a costly campaign to vote out the board or they can sell their stock— 
possibly at a loss. Thus, under current U.S. law, shareholders cannot provide meaningful 
oversight of managerial whims to spend shareholder investments on politics. 

This report will briefly lay out the issues presented by infusing corporate dollars into 
American politics, including the way disclosure of corporate political spending falls into 
a problematic regulatory gap between campaign finance law and corporate law, as well as 
how state corporate law and federal securities law fail to protect shareholders from man- 
agers’ spending corporate dollars on elections.'® Then this report will explore how the 
U.K. has approached the problem of corporate money in politics. Finally, this report will 
offer a concrete policy solution. Modeled on the British approach to corporate politi- 
cal spending, this report urges Congress to adopt a new law requiring publicly traded 
companies to provide two basic protections for shareholders: disclosure of past corporate 
political spending and consent to future corporate political spending. 
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CHAPTER 1. THE LEGAL LANDSCAPE 
AETER CITIZENS UNITED 

Citizens United v. FEC, which was decided on January 21, 2010, has allowed corporate 
treasury money into federal elections and elections in 22 states. Technically, Citizens Unit- 
ed involved little more than a narrow question of administrative law: whether a 90-minute 
film entitled “Hillary: the Movie,” which was highly critical of then-presidential candidate 
Hillary Clinton, and partially funded by for-profit corporate money, was covered by the 
elections law as a long-format, infomercial-style political ad. 

But instead of focusing on this narrow question, the Supreme Court used Citizens United 
to give corporations the same political First Amendment Rights that an American citizen 
has. In doing so, the Court disturbed 63 years of law which barred corporate independent 
expenditures at the federal level and over a century of laws preventing corporate expendi- 
tures at the state level. Citizens United has dismantled campaign finance safeguards which 
used to address the problem of corporate managers using other people’s money in politics. 

Before the Citizens United decision, pre-existing federal laws required corporate manag- 
ers to make political expenditures via separate segregated funds (SSFs), also commonly 
known as corporate political action committees (PACs), so that shareholders, officers and 
managers who wanted the corporation to advance a political agenda could designate funds 
for that particular purpose. This scheme limited corporate influence on elections since the 
amount of funds that can be raised and contributed by PACs are subject to strict limits 
(federal PACs can accept individual donations of $5,000 and can give a candidate $2,400 
per election). 

These laws protected both CITIZENS UNITED HAS DISMANTLED CAMPAIGN 

the mtegtity of the dem- FINANCE SAFEGUARDS WHICH USED TO ADDRESS 
ocratic process as well as 

, , fj „ . THE PROBLEM OF CORPORATE MANAGERS USING 

shareholders. Recogniz- 

ing the wisdom of this OTHER PEOPLE'S MONEY IN POLITICS, 

approach, as of 2010, 22 
states had followed suit 

with similar laws. In the 28 states that lacked federal-style election rules, corporations were 
able to give political donations to candidates directly from their corporate treasuries and 
they could make independent expenditures on behalf of such candidates using corporate 
fiinds.’^ This money could be used in such states to pay for expenditures in legislative, 
executive and judicial elections, all without consent from or notice to shareholders. Now, 
post-Citizens United, corporate money may be used by corporate managers to directly sup- 
port or oppose candidates in all state and federal elections. 
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CHAPTER 2. THE PROBLEMS WITH 
CORPORATE POLITICAL SPENDING 

A. THE DEMOCRATIC PROBLEM 

Tile democratic problem posed by unfettered corporate political spending is the risk that 
policymakers will base their legislative decisions on whats best for corporations instead 
of what’s best for citizens and voters. There is ample reason to be concerned that there 
will be a new influx of corporate cash into elections, given the recent history of corporate 
political spending, and to worry about the impact on our democracy resulting from that 
new influx. 

Despite the federal ban on the use of corporate treasury money to support or oppose 
candidates, corporate money has made its way into the electoral process through sev- 
eral different avenues— and has influenced elections for years. By any measure, corporate 
money is frequently used to try to influence ballot measures and to elect, re-elect and 
unseat candidates at the state, federal and even international level. 

In the 2008 U.S. federal election, which was marked by a lengthy presidential primary 
season, the grand total raised by all federal candidates was $3.2 billion. Money from cor- 
porate PACs comprised one out of every ten federal dollars contributed^^ and corporate 
PACs’ contributions to Congressional races were one of every three PAC contributions 
between 1997 and 2008.^'^ Although this report is not focused on corporate PACs, but 
rather on money that comes directly from corporate treasuries, it is nonetheless inter- 
esting to note since 2005, 173 corporate donors, “their Political Action Committees, 
executives and other employees have contributed, under campaign finance law limits, 
$180 million to federal candidates and political parties, an average of over $1 million 
per organization.”*^ 

Exactly how more corporate money in politics may affect American policy is hard to 
predict. Following on the heels of Citizens United^ one risk is that politicians may change 
their behaviors based on real or perceived new threats of high corporate political spend- 
ing.*^ An open question is: will elected officials refrain from supporting reforms that are 
hostile to big corporate donors and instead favor policies dictated by corporate donors?’^ 
And while it is difficult to document actual influence over policy, it is possible the influx 
of corporate money may result in a public perception that the government is for sale to 
the highest bidder, further damaging the public trust in our democratic system. It is this 
perception of corruption that is corrosive to democratic norms.*® 
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B. OTHER People’s Money 


when managers of publicly-traded companies spend corporate treasury money on poli- 
tics, they do so using other peoples money-in part, money invested by shareholders.^' 
Some studies have indicated that corporate contributions appear to be linked with wind- 
falls for donating corporations.'*^ But the narrative of political spending as an unmiti- 
gated good is not the only one available. For example, a recent study of 12,000 firms 
by Professors Aggarwal, Meschke, and Wang*^ revealed that despite corporate managers’ 
attempts to influence public policy through spending on elections, corporate political 
spending correlates with lower shareholder value.*'* 


Aggarwal and his co-authors suggest that high levels of political spending are a trade- 
mark of poor corporate management, and that “managers willing to squander small 
sums on political giving are likely to squander larger sums elsewhere.”*^ Consequently, 
one potential risk posed by deregulation of corporate money in politics is that corporate 
managers who were restrained by the PAC requirement will spend much more money on 
politics — using the corporate treasury to support their personal political agendas.*'* Now 
that the Supreme Court has given its imprimatur to corporate political spending, new 
protections need to be implemented to protect shareholders from managers’ potentially 
profligate spending on politics. 
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The Center for Political Accountability (CPA) has also done case studies of corporate 
political contributions linked to firm failure. The CPA found: 

Enron, Global Crossing, WorldCom, Qwest and Westar Energy each made 
corporate contributions a key part of their business strategies, enabling them 
to avoid oversight, engage in alleged illegal activities and gain uncharacteristic 
advantage in the marketplace-the combination of which led to their ignomini- 
ous downfall at the expense of their shareholders.^ 

Enron, Global Crossing and WorldCom ended up in bankruptcy-at the time, these were 
among the biggest bankruptcies in U.S. history;^* Qwest and Westar Energy came peril- 
ously close to bankruptcy.^’ 

Furthermore, shareholders’ own First Amendment interests could be trampled if their 
investments are used to support candidates and causes that they do not wish to endorse. 
As the European Corporate Governance Service explains: 

This is exactly why partisan political donations are such a bad idea for com- 
panies. Shareholders’ views of which, if any, political party’s program [] will 
benefit them most will vary dramatically. And many may conclude that any 
political expenditure is a waste of their money. The danger is... that sharehold- 
ers’ views are actually overlooked and management decides for itself to position 
the company as politically partisan. And this in turn may lead to reputational 
damage.... The safest option for both companies and shareholders is simply to 
avoid these types of corporate donations altogether.^® 

1. Poor Disclosure of Corporate Political Spending 

According to Justice Kennedy, writing the lead opinion in Citizens United, the free flow 
of information empowers shareholders to protect their own interests. As Kennedy wrote, 
“[s]hareholder objections raised through the procedures of corporate democracy can be 
more effecrive today because modern technology makes disclosures rapid and informative.”’’ 
Unfortunately, this assumption that there is readily available information about corporate 
political spending appears to be based on a misunderstanding of the state of the law. 

As U.S. law stands now, corporate managers can spend corporate money on politics with- 
out notifying shareholders either before or after the fact and they can make this political 
spending without any authorization from shareholders.’^ This is problematic because 
the political interests of managers and shareholders can and do diverge.” Unfortunately, 
currently, neither corporate law nor campaign finance law provides shareholders with 
accessible salient information about the total universe of corporate political spending. 
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a. Campaign Finance Law Reporting 

Campaign finance disclosure laws vary from the federal to state level as well as from state 
to state. Corporate political spending can be underreported because the duty to report 
often falls on the candidate or party receiving the money and not the corporation giving 
the money. Furthermore, as will be discussed below, many states and the FEC simply 
have weak reporting requirements that do not capture the ways modern corporations 
spend money on politics. 

The Federal Election Commission (FEC) 
requires reporting from candidates, 
political committees and parties. Corpo- 
rate SSFs report their spending directly 
to the FEC.^'^ To track contributions 
by SSFs at the federal level, the public 
must know the exact names of the SSFs 
involved. Tracking spending becomes 
difficult when an SSF does not contain 
the “doing-business-as” name of the cor- 
poration at issue. A common tactic is for the corporate SSFs to give to benign sounding 
PACs which, in turn, give directly to federal candidates. For example, the Abraham 
Lincoln Leadership Political Action Committee, the Democracy Believers PAC, and the 
Freedom and Democracy Fund are largely funded by corporate SSFs.^^ 

Federal spending is only one subset of political spending. Vosx-Citizens United^ corporations 
may directly support or oppose candidates in every state election. And even before Citizens 
United, corporations could spend money on ballot initiatives in all 50 states. Spending in 
state elections is reported in that state, and not to a central location like the FEC. Each 
state has its own distinct disclosure requirements with its own definitional loopholes. 

Reporting political expenditures under state campaign finance laws is particularly spotty, 
creating many opportunities for corporations to conceal their role underwriting poli- 
tics. While most corporate political spending is technically reportable to state regulators 
(again, often by the candidate and not by the corporation), state laws are porous and 
may not capture the full universe of political spending. As the Campaign Disclosure 
Project has demonstrated, year after year, states fail to achieve meaningful disclosure or 
accessible databases. To reconstruct the total amount of reported political spending, 
shareholders would have to comb through vast volumes of records at the federal and state 
leveP^ — and perhaps even at the international level — to learn how much and to whom 
corporations contribute.^® 


As U.S. LAW STANDS NOW, CORPORATE 
MANAGERS CAN SPEND CORPORATE 
MONEY ON POLITICS WITHOUT NOTIFY- 
ING SHAREHOLDERS EITHER BEEORE OR 
AFTER THE EACT AND THEY CAN MAKE 
THIS POLITICAL SPENDING WITHOUT ANY 
AUTHORIZATION FROM SHAREHOLDERS. 
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Some political spending falls under the radar, so no matter how much due diligence a 
shareholder does, the spending remains unknown. For example, trade associations, such 
as the U.S. Chamber of Commerce, do not divulge the identity of those funding their 
political activities and most corporations do not divulge how much they have given to 
trade associations.^’ Increasingly, corporations are making anonymous contributions to 
trade associations and other tax-exempt organizations which are becoming “proxies for 
corporate political involvement.”"'’’ 

b. Corporate Law Reporting 

Federal securities law also fails to require that shareholders receive information regard- 
ing corporate political spending. The Securities and Exchange Commission (SEC) has 
no rule or regulation requiring disclosure by publicly-traded companies of their political 
spending to shareholders or the investing public. Even for the political spending that 
is properly reported to a government agency, there is no legal duty to share this infor- 
mation directly with shareholders in an accessible way, such as in a Form 10-K annual 
report. Because political spending by corporate entities is not disclosed in a single place, 
discovering the full extent of the political spending of any corporate entity takes copious 
research, to the extent that such spending is discoverable at all. 

The problem of lack of full transparency of political spending is not a novel one. In the 
aftermath of Watergate, Congressional hearings and SEC investigations revealed that 
300 American corporations had made questionable or illegal payments both domes- 
tically and to foreign governments — including campaign contributions. The result of 
these revelations resulted in the SECs requiring voluntary disclosure by corporations of 
questionable foreign political payments and in Congress’ passing the Foreign Corrupt 
Practices Act."" In a speech supporting the passage of the legislation, then-SEC Com- 
missioner John R. Evans argued for the need for transparency and the risk posed to the 
soundness of the financial markets: 

Disclosures of illegal or questionable payments in connection with business 
transactions raises serious questions as to the degree of competition with re- 
spect to price and quality because significant amounts of business appear to be 
awarded not to the most efficient competitor, but to the one willing to provide 
the greatest personal economic rewards to decisionmakers. Such disclosures... 
also raise questions regarding the quality and integrity of professional corporate 
managers and whether they are fulfilling their obligations to their boards of 
directors, shareholders, and the general public.'*'^ 

While the Watergate-era revelations included out-and-out bribes, many of the same 
concerns raised by Commissioner Evans echo today as shareholders often know very 
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little about the beneficiaries of cor- 
porate political expenditures made 
by corporate managers and any ensu- 
ing risks."^^ Furthermore, shareholders 
may unwittingly fund political spend- 
ing at odds with their own political 
philosophies/*^ As Professor Jill Fisch 
has explained: 

Political contributions are generally not disclosed to the board or shareholders, 
nor are political expenditures generally subject to oversight as part of a corpo- 
rations internal controls. Tire lack of oversight makes it difficult for corporate 
decision makers and stakeholders to evaluate the costs and benefits of political 
activity. 

With boards in the dark about corporate political spending, shareholders have little 
hope of fully understanding the scope of companies’ political expenditures/^ This basic 
asymmetry of information between a corporation and its beneficial owners needs to be 
addressed by changing federal securities laws to better inform shareholders. As a leading 
corporate law firm advocated in a public memorandum: 

Shareholders have legitimate interests in information about corporate policies 
and practices with respect to social and environmental issues such as climate 
change, sustainability, labor relations and political contributions. These issues, 
many of which do not fall neatly within a line item disclosure requirement, 
bear on the company’s reputation as a good corporate citizen and consequently, 
the perceived integrity of management and the board.**^ 

2. The Lack of Shareholder Consent 

In the Citizens United decision, Justice Kennedy, writing for the 5-4 majority, brushed 
aside the need for shareholders’ protection because there was "little evidence of abuse that 
cannot be corrected by shareholders through the procedures of corporate democracy.”^* 
However, as will be discussed below, there are serious limitations to what shareholders 
can do in response to corporate political spending, especially for undisclosed spending. 

One troublesome problem is that even if political expenditures are disclosed, the law 
does not require any meaningful shareholder consent to corporate political spending. In 
contrast to money that is given to a corporate PAC expressly for use in politics, share- 
holders do not generally invest in a corporation with the intent ro make political state- 
ments.*^^ In fact, investor’s money is being spent on politics without any requirement for 
explicit permission or authorization from shareholders. 


This basic asymmetry of information 

BETWEEN A CORPORATION AND ITS BENEFI- 
CIAL OWNERS NEEDS TO BE ADDRESSED BY 
CHANGING FEDERAL SECURITIES LAWS TO 
BETTER INFORM SHAREHOLDERS. 
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State-based corporate law today does not adequately address the issue of managers’ use 
of corporate money in politics. The 103 years of regulating corporate political money 
through the federal election laws has left a system of norms which are ill-suited for the 
new era ushered in by the Citizens United dccisiotiy when corporate treasury money will 
be widely available for large-scale political expenditures. 

In fact, state courts have allowed corporate political spending under the business judg- 
ment rule. Instead of finding that such spending is ultra vires or a waste of corporate 
assets, so far, courts have used the permissive “business judgment rule” to allow corporate 
managers to spend corporate money on politics without meaningful restrictions. Thus, 
shareholder suits alleging a violation of the boards fiduciary duty because of corporate 
political spending are likely in vain. Professor Thomas Joo elucidates: 

Shareholders must allege corruption or conduct approaching recklessness in 
order to even state a claim challenging management actions. This principle of 
deference is not limited to decisions regarding ‘business,’ narrowly defined. 
Courts have applied business judgment deference to... political spending on 
the ground that management may believe such decisions will indirectly advance 
the corporations business.^* 


Now that the Supreme Court has stripped away the campaign finance protections requir- 
ing that corporations directly support or oppose candidates only through PACs, funda- 
mental changes that would result in more internal corporate controls of political spend- 
ing are needed.^^ One of those new internal controls should require managers to seek 
authorization from shareholders before making political expenditures with corporate 
treasury money under the U.S. securities laws. 


A BETTER SYSTEM IS ONE IN WHICH 
THE SHAREHOLDERS KNOW ABOUT THE 
SPENDING AND AUTHORIZE IT BEFORE IT 
LEAVES THE CORPORATION’S COFFERS. 


Some have argued that market dis- 
cipline alone will prevent a corpo- 
ration from spending an excessive 
amount on politics. For instance, at 
the Citizens United oral argument, 
Chief Justice John Roberts asked the 
Solicitor General Elena Kagan, “can’t 
[shareholders] sell their shares” if 
they object to particular political spending by a given corporation?^^ But the theoretical 
ability to exit an investment is not a real solution to this problem. First, the ability to sell 
is highly constrained for many investors if they own their shares though an intermediary 
like a pension fund or a 40 Ik that is invested in mutual fund. In that case, the choice to 
divest from the individual shares lies with the fund manager. The only way a beneficial 
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owner who holds stock through a fund can be sure they are not invested in an offending 
stock is by divesting from the fund entirely. Such actions may tri^er adverse tax conse- 
quences and penalties. 

Moreover, even for those who do own stocks directly, selling shares after a corporation has 
made an ill-advised or large political expenditure provides little remedy to the shareholder. 
The corporate money has already been spent, never to return to the corporate treasury, 
potentially deflating shareholder value. A better system is one in which the shareholders 
know about the spending and authorize it before it leaves the corporation’s coffers. 
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CHAPTERS. THE BRITISH MODEL 

Tbe current American model where corporate money flows into the political system 
through obscured channels need not be the norm. There is another way — the British 
system. The British provide a useful and elegant legislative model that the United States 
should emulate now that the Supreme Courts Citizens United decision has overturned 
the federal law banning the use of corporate treasury funds for electioneering. The U.K. 
allows direct corporate donations^ to candidates and political parties, yet it does so with 
much more transparency.^^ In 2000, the U.K. adopted an amendment to its Companies 
Act, which requires British companies to disclose political contributions to its sharehold- 
ers as well as to seek consent from shareholders before political donations are made.^'^ 

Like the U.S., the U.K. has had its share of campaign finance scandals. As a researcher 
at the House of Commons explained the history of political funding before the 2000 
U.K. reforms: 

The main objections to the [pre-2000] system, where party finances are largely 
free from any statutory regulation, revolve around suspicions that financial con- 
siderations can buy undue influence and improper access. . . .There is now a great 
deal of support for more openness and transparency in the system. Among the 
issues perceived as causing most concern are: large donations from individuals 
and companies, and, more specifically, the correlation between donations and 
access to Ministers, influence on policy, favourable commercial considerations, 
and the receipt of honours or other personal appointments...^^ 

Tliese atmospherics contributed to the sense that reform was needed in the U.K. How- 
ever, the 2000 changes in British law came about as a direct response to the Fifth Report 
of the Committee on Standards in Public Life.^* Lord Neill, who chaired the Commit- 
tee, explained the need for the new approach: 

Many members of the public believe that the policies of the major political par- 
ties have been influenced by large donors, while ignorance about the sources of 
funding has fostered suspicion. We are, therefore, convinced that a fundamen- 
tally new framework is needed to provide public confidence for the future, to 
meet the needs of modern politics and to bring the United Kingdom into line 
with best practice in other mature democracies.^’ 

Consequently, the Committee recommended that a company wishing to make a dona- 
tion to a political party should have the prior authority of its shareholders. This reform 
was adopted by Parliament. 
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British law requires if a company has made a political donation of over £2,000, then 
the directors’ annual report to the shareholders must include the name of who received 
the donation and the donation amount.^* In England, the directors’ report is equivalent 
to a company’s 10-K annual report in the United States and £2,000 is roughly equal to 
$3,000 at current exchange rates.®^ 

In addition to requiring disclosure, the British law goes further and requires shareholder 
consent for spending over £5,000 on political expenditures.'’^ At current exchange rates, 
£5,000 is roughly $8,000. If shareholders in British companies do not approve a political 
donation resolution, then the company cannot make political contributions during the 
relevant period.'’’* Also, directors of British companies who make unauthorized political 
donations are personally liable to the company for the amount spent plus interest, and 
must compensate the company for any loss or damage as a result of the unauthorized 
donation or expenditure.'*^ The interest rate charged on unauthorized political expendi- 
tures is 8% per annum.'*^ 
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In fact, British companies with American businesses actually report their American 
political expenditures to their British shareholders under the Companies Act.^*' British 
firms are among some of the biggest corporate donors in U.S. elections.'*® For a sample 
of such firms, please ste Appendix A. Thus, harmonizing American law with British law 
would not require any additional data gathering for companies which are already report- 
ing American giving in the U.K. 
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A. THE Apparent Drop in Corporate Political Expenditures 

The effect of these legal changes in the Companies Act on the political behavior of Brit- 
ish companies should be a matter of future study by political scientists. One British 
newspaper reported in 2008, “U.K. political donations, once commonplace for listed 
blue-chip companies, have almost disappeared The publicly-available data on pre- 
and post-2000 corporate political spending in the U.K. is incomplete. The available data 
show that, both before and after the reform, most corporate money went to the Con- 
servative Party.^° The Labour Party has historically received substantially less corporate 
monies.^' For example, during the 1995-1996 fiscal year, there were only three corporate 
donations to the Labour Party totaling £98,0007^ In contrast, that year, the Conserva- 
tive Party received approximately £2.7 million from 145 companies.^^ Similarly, for the 
1997-1998 fiscal year, there were 120 corporate donations worth a total of £2.88 mil- 
lion to the Conservative Party. After the reforms, the total company donations to the 
Conservatives fell to £1.74 million in 2001 and £1.16 million in 2003.^^ 

To be sure, not every British company has foregone large political expenditures.^^ Over- 
all, however, spending by individual companies appears to have dropped after the 2000 
reforms. A study of corporate donations from 1987-1988 showed 28 companies that 
had given £50,000 or more.^^ In contrast, a recent sampling of the biggest U.K. firms 
reveals that many of the same firms which used to give at the £50,000 level have decided 
to forego political spending altogether. Others are spending more modest amounts.^* 
However, it should be clear that the choice of British companies to spend corporate 
monies in U.K. elections is firmly in the hands of the managers, once they have received 
shareholders’ approval. As will be discussed below, nearly every resolution seeking share- 
holder approval of corporate political spending is approved. Whether the company goes 
on to use authorized corporate funds on politics is management’s decision. Many British 
companies are choosing not to spend on politics even after gaining clear authorization 
from shareholders. 

B. U.K. Proxy Votes to Authorize 
British political spending 

The Brennan Center partnered with the Pensions and Investnaent Research Consultants 
Limited (PIRC), an independent British research and advisory firm that provides data 
on corporate governance to institutional investors, to gather a data set of proxy votes 
authorizing political spending by firms subject to the Companies Act. The data from 
PIRC includes resolutions dating back to January 1, 2002 for over 150 companies sub- 
ject to the Companies Act — a total of 638 shareholder resolutions authorizing political 
corporate spending in eight years. 
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The PIRC data reveals that most British companies seeking authorization from their 
shareholders under the Companies Act seek modest political budgets ranging from 
£12,000 to £250,000 for a year or longer/^ There were a few exceptions. For example, 
BP (formerly known as British Petroleum) sought and was granted an authorization for 
£400,000 for itself and an additional £400,000 for BP International Limited over a four 
year period. British American Tobacco sought and was granted an authorization for 
£1 million over a four year period,®’ but these were outliers. 

C. Disclosure of U.K. Corporate Political spending 

In terms of recent political spending, companies gave detailed accounts of how the money 
had been spent. For example, ITV PLC made detailed accounts, reporting “[djuring 
the year the Group made the following 
payments totalling £7,968 (2007: £9,1 10): 

Labour Party £3,920; Conservative Party 
£685; Liberal Democrat Party £2,086 and 
Plaid Cymru Party £1,277.”®^ 

Most companies asked for a general author- 
ity from their shareholders to make politi- 
cal expenditures in the U.K. and Europe. 

However one company has indicated for 
several years in a row which political party 
it intended to benefit. Caledonia Investments PLC sought and was granted authoriza- 
tion to give £75,000 to the Conservative Party for two years.®"^ 

A review of the recent annual reports by top British firms reveals that many companies 
are refraining from political spending and have a stated policy against the practice. For 
example, British Airways states in its most recent annual report that: 

We do not make political donations or incur political expenditure within the or- 
dinary meaning of those words and have no intention of doing so. The amount 
of political donations made and political expenditure incurred in the year to 
March 31, 2009, was £nil (2008: £nil).®5 

Many firms shared this policy of not making political contributions. For example, HMV, 
the music retailer, stated in its most recent annual report: “[i]t is Group policy not to 
make donations to political parties or independent election candidates and therefore no 
political donations were made during the period.”®*^ Burberry also shared this approach 
noting, “[t]he Company made no political donations during the year in line with its 
policy.”®^ 


A REVIEW OF THE RECENT ANNUAL 
REPORTS BY TOP BRITISH FIRMS 
REVEALS THAT MANY COMPANIES ARE 
REFRAINING FROM POLITICAL 
SPENDING AND HAVE A STATED POLICY 
AGAINST THE PRACTICE. 
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Some of the same firms which have policies against political donations nonetheless have 
sought shareholder authorizations to avoid inadvertent violations of British law. As 
GlaxoSmithKline explains: 

GSK has adopted a global policy ending the provision of political contributions 

in any market in which the company operates However, in order to protect 

GSK from any inadvertent violation of the U.K. law (where political contribu- 
tions are defined very broadly) GSK will continue to seek shareholder approval 
for political contributions within the EU.®* 

Cadbury shared this precautionary approach: 

The Company has a long standing policy of not making contributions to any 
political party.... neither the Company, nor any of its subsidiaries, made any 
donation to any registered party However, the [U.K. Companies Act] con- 

tains very wide definitions of what constitutes a political donation and political 
expenditure. Accordingly, as a precautionary measure to protect the Company 
..., approval will be sought at the 2009 AGM for the Company to make dona- 
tions to political organisations ...of £100,000.®’ 

D. RESISTANCE TO U.K. CORPORATE POLITICAL SPENDING 
While some British pension funds are categorically opposed to corporate political spend- 
ing and state so in their explanations of their voting philosophies,’" shareholders gener- 
ally approve the corporate political budgets requested by British firms.” 

However, in at least one instance, shareholders have defeated a corporate political 
budget.’^ In 2004, for example, shareholders voted against a resolution to authorize 
£1.25 million in political spending by BAA PLC. This resolution was proposed by 
a shareholder who was angry at the revelation that BAA had given free airport park- 
ing passes to members of Parliament. The shareholder considered these free passes 
to be political donations, and thus he sought shareholder approval of the value of 
the passes.’^ The shareholders voted against this authorization.’'* It is not clear from 
this vote whether shareholders agreed with the motives of the shareholder proposing 
it or not. Nonetheless, after the shareholder vote, BAA stopped giving free passes to 
Parliamentarians.” 

The BAA example shows the benefits of transparency in empowering shareholders. When 
a corporation spends a large sum on politics, shareholders can react to the disclosure by 
deciding to limit such spending in the future. British shareholders, like those invested at 
BAA, have this power, and so should investors in American companies. 
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POLICY PROPOSAL 

CHAPTER 4. 

SUGGESTED CHANGES TO U.S. SECURITIES LAW 

The U.S. should adopt the British approach to political expenditures by 

(1) requiring disclosure of political spending directly to shareholders, 

(2) mandating that corporations obtain the consent of shareholders 
before making political expenditures, and 

(3) holding corporate directors personally liable for violations of these 
policies. 


This approach will empower shareholders to affect how their money is spent. It also may 
preserve more corporate assets by limiting the spending of corporate money on political 
expenditures. A section-by-section summary outlining one proposed legislative fix is at- 
tached as Appendix B. 


As explained in Chapter 2, currently, the disclosure of corporate political spending is in- 
consistent, keeping shareholders in the dark about whether their investment money is 
being used in politics. At the very least. Congress should require corporations to disclose 
their political spending, as many top firms have already volunteered to do. At the urging 
of the Center for Political Account- 
ability, 70 companies, 48 of which 
are in the S&P 100, have agreed to 
disclose all of their political spending 
to shareholders.^^’ 


AT THE URGING OF THE CENTER FOR 
POLITICAL Accountability. 70 companies. 
48 OF WHICH ARE IN THE S&P 100. HAVE 
AGREED TO DISCLOSE ALL THEIR 
POLITICAL SPENDING TO SHAREHOLDERS. 


To be useful, disclosure of political 
spending under this proposal should 
be frequent enough to notify share- 
holders and the investing public of corporate spending habits, and yet with enough of a 
time lag between reports so that corporations are not unduly burdened. To accommodate 
these two competing goals, disclosure of political expenditures should occur quarterly to 
coincide with company’s filing of its Form 10-Qs with SEC. Because the political disclo- 
sure will be contemporaneous with the 10-Q filing, transaction costs can be minimized. 


The Brennan Center is not alone in calling for more transparency in corporate political 
activity. The Center for Political Accountability,’’’ Interfaith Center on Corporate Respon- 
sibility,’*^ Common Cause,” and the Nathan Cummings Foundation,'®*^ to name just a few, 
have all pushed for better disclosure of political spending by corporations. 
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But disclosure alone is not enough. Congress should act to protect shareholders by giving 
them the power, under statute, to authorize political spending by corporations. The voting 
mechanics would work in the following way: At the annual meeting of shareholders (a.k.a., 
the “AGM”), a corporation that wishes to make political expenditures in the coming year 
should propose a resolution on political spending which articulates how much the compa- 
ny wishes CO spend on politics.'®’ If the resolution gains the vote of the majority of the out- 
standing shares (50% plus 1 share), then 
the resolution will be effective, and the 
company will be able to spend corporate 
treasury funds on political matters in the 
amount specified in the resolution. How- 
ever, if the vote fails to garner the neces- 
sary majority, then the corporation must 
refrain from political spending until the 
shareholders affirmatively vote in favor of 
a political budget for the company. 

Finally, to ensure that this reform has 
teeth, another aspect of British law should 
be duplicated: personal director liability. 
Directors of U.S. companies who make unauthorized political expenditures using com- 
pany funds should be personally liable to the company for the unauthorized amount. 

Our support for the British model is grounded in concerns about administration and trans- 
action costs, A system which puts every political action of a corporation to a vote would be 
costly and unwieldy to administer. By contrast, under this proposal, the corporation can 
simply add an additional question (on authorization of the political budget) to the list of 
items which are regularly subject to a shareholder vote at the annual meeting, alongside 
such traditional matters as the election of the board of directors or appointing auditors. 

In summary, to improve American corporate governance, the U.S. should change its se- 
curities laws to mirror current British law in this area, and should require publicly-traded 
companies to: 

(1) report their political spending directly to their shareholders on a periodic basis, and 

(2) get shareholders’ authorization before spending corporate treasury funds on politics. 
In addition, 

(3) any unauthorized political spending should result in personal liability for directors. 


These proposed changes to U.S. 

SECURITIES LAW WILL PROVIDE 
ENHANCED SHAREHOLDER RIGHTS 
THROUGH GREATER TRANSPARENCY OF 
CORPORATE POLiTICAL SPENDING AND 
WILL ENSURE THAT WHEN CORPORA- 
TIONS SPEND OTHER PEOPLE'S MONEY ON 
POLITICS, THAT THEY DO SO WITH FULL 
INFORMED CONSENT. 
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These changes should be made at a federal level to put all publicly-traded companies on an 
equal playing field. 

Justice Kennedy’s opinion in Citizens United is correct that “transparency enables the elec- 
torate to make informed decisions and give proper weight to different speakers and mes- 
sages.”'“^ But he was mistaken in thinking that the necessary transparency for shareholders 
and the investing public is already in place. 

These proposed changes to U.S. securities law will provide enhanced shareholder rights 
through greater transparency of corporate political spending, and will ensure that when 
corporations spend other people’s money on politics, that they do so with full informed 
consent. The net effect of similar laws in Britain appears to have curbed corporate political 
spending. These reforms could moderate the role of corporate money in American politics 
in a ^ost-Citizens United viqAA. 
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APPENDIX A 

Sample of British/American Companies Reporting 
American Political spending'o^ 


Company 

Website 

us Giving Disclosed 

Astra-Zeneca 

h 1 1 p : // www.astrazen eca-an nual re- 
po rts.eom/2007/business_review/ 
governance/ other_matters.asp 
http://www.astrazeneca'annualre- 
ports.com /2008/downloads/AZ_ 
AR08_FuiI.pdf (page 95) 

2006: $416,675 

2007: $321,645 

2008: $815,838 by US entities “to state 
political party committees, campaign com- 
mittees of various state candidates affiliated 

with the major parties in accordance with 
pre-establi.shed guidelines” 

GlaxoSmithKline PLC 

http://www.secinfo.com/dl39r2. 

s3h.htm#n4au 

2008: £319,000; 

2007: £249,000; 

Glaxo discontinued political contributions 
as of July 2009 but the GSK PAC continues 
to give: in 2008 it gave £539,359 and in 
2007 it gave £522,172. 

Lockheed Martin 

htcp://www.lockh eedmartin.com/in- 
vescor/corporate_governance/Politi- 

calDisclosures.html 

Uas PAC, gives soft money to Democratic 
Governors Association & Republican Gov- 
ernors Association. 

Total expenditures in 2008: $82,375. 

ExxonMobil 

Corporation 

http://www.exxonmobil.com/Cor' 

porate/Imports/ccr2008/pdf/com- 

muniry_ccr_2008.pdf 

Corporate poUrical contributions — U.S. 
state campaigns and national 527s: 

2005: $340,000 

2006; $410,000 

2007; $270,000 

2008; $450,000 

National Grid 

http://www.nationalgrid.com/an- 
nQalreports/2007/06_dir_reports/ 
dir_report.html ; http://www.nadon- 
algrid.com/annua] reports/2008/ 
http://www.nationaJgrid.com/an- 
nualreports/2009/directors_reports/ 

index.html 

2006- 07: $100,000 ft. National Grid; 

$146,706 ft. National Grid PAC 

2007- 08: $70,000 ft. National Grid; 
$56,656 ft. PAC; Keyspan gave $37,015 

2008- 09: $180,000 ff. National Grid and 

subs to NYS PACs; $156,975 ft. National 

Grid PACs 


24 I Brennan Center for Jusdce 

















175 


APPENDIX B 

A SUMMARY OF THE SHAREHOLDER'S RIGHTS ACT 
SECTION 1. SHORT TITLE. 

This Act may be cited as the “Shareholder’s Rights Act of 2010”. 

SECTION 2. FINDINGS AND DECLARATIONS. 

Describes the need for shareholder authorization of corporate general treasury 
funds for political expenditures. 

SECTION 3. DEFINITIONS. 

SECTION 4. SHAREHOLDER VOTE ON CORPORATE POLITICAL 
ACTIVITIES. 

Amends Section 14 of the Securities Exchange Act of 1934 (15 U.S.C. 78n) by 
adding at the end the following new subsection: 

(1) ANNUAL VOTE — Requires that at an annual meeting of the shareholders there 

must be a vote to authorize use of corporate general treasury hindxS for political 
expenditures. 

(2) SHAREHOLDER APPROVAL - Regulates the mechanism of seeking sharehold- 

ers authorization for expenditures for political activities. 

(3) DISCLOSURE OF SHAREHOLDER VOTES - Requires institutional invest- 

ment managers subject to section 13(0 of the Exchange Act to report at least 
annually how they vote on any shareholder vote. 

(4) DIRECTOR LIABILITY — Mandates that if a public corporation makes an unau- 

thorized contribution or expenditure for a political activity, then the directors 
are liable to repay to the corporation the amount of the unauthorized expendi- 
ture, with interest at the rate of eight percent per annum. 

(5) RULEMAKING — Directs the Securities and Exchange Commission to issue final 

rules to implement this subsection not more than 6 months after the date of 
the enactment of this Act. 
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SECTION 5. NOTIFICATION TO SHAREHOLDERS OF CORPORATE 
POLITICAL ACTIVITIES. 

Amends the Securities Exchange Act of 1934 to create standards for notification 
and disclosure to shareholders of corporate political activities. Requires and sets 
standards for quarterly reporting by public corporations on contributions or ex- 
penditures for political activities. Requires that these quarterly reports be made 
part of the public record; and a copy of the reports be posted for at least one year 
on the corporations website. 

SECTION 6. PUBLIC DISCLOSURE OF CORPORATE POLITICAL 

ACTIVITIES BY THE SECURITIES AND EXCHANGE COMMISSION. 

Amends Section 24 of the Securities Exchange Act of 1934 to regulate public dis- 
closure of political activities by a public corporation to shareholders. Requires that 
a quarterly report be filed under this subsection be filed in electronic form, in ad- 
dition other filing forms. Directs the Securities Exchange Commission to make 
the quarterly reports on political activities publicly available through the Securities 
and Exchange Commissions website in a manner that is searchable, sortable and 
downloadable. 

SECTION 7. REPORT BYTHE OFFICE OF MANAGEMENT AND BUDGET. 

Directs the Office of Management and Budget to audit compliance of public cor- 
porations with the requirements of this Act; as well as the effectiveness of the Secu- 
rities Exchange Commission in meeting the reporting and disclosure requirements 
of this Act. 

SECTION 8. SEVERABILITY. 

Provides that if any provision of this Act is ruled invalid, then the remainder of the 
Act shall not be affected. 
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ENDNOTES 

1 . Citizens United did not change the law on corporation contributions. Corporate 
contributions to U.S. federal candidates remain banned. However, corporate 
contributions to candidates are allowed in many state, local and international elections. 
Citizens United permits unlimited corporate independent expenditures in federal and 
state elections. 

2. 5^^ Joint Economic Committee, io6th cong.. The Roots of Broadened Stock 
Ownership I (2000), www.house.gov/jec/tax/stock/stock.pdf; Investment Company 
Institute, U.S. Household Ownership of Mutual Funds in 2005, 2 (2005), http://www. 
ici.org/pdf/fm~vl4n5.pdf; The Investment Company Institute, 2009 Investment 
Company Fact Book 8 (49th ed. 2009), http://www.icifactbook.org/pdf/2009„ 
factbook.pdf (“Households are the largest group of investors in [investment] funds, and 
registered investment companies managed 19 percent of households’ financial assets at 
year-end 2008.”). 

3. Ihis report is limited in scope and is focused on a subset of corporate entities; 
publicly-traded corporations. This report does not address privately-held corporations, 
partnerships or sole proprietorships. Furthermore, this report is focused on corporate 
political spending. Here the phrase “political spending” is meant to include all spending 
by publicly-traded corporations to influence the outcome of any candidate election or 
ballot measure, including contributions independent expenditures and funding any 
electioneering communications. This includes contributions to intermediaries, such as 
political action committees (PACs), trade associations or nonprofits which are intended 
to influence the outcome of an election. “Political spending” does not include lobbying. 

4. Press Release, Center for Political Accountability, Shareholders See Risky Corporate Political 
Behavior As Threat to Shareholder Value, Demand Reform, CPA Poll Finds, (April 5, 2006), 
http://www.politicalaccountability.net/index.php?ht=ayGetDocumentAction/i/1267 
(announcing a “poll found a striking 85 percent [of shareholders] agreed that the ‘lack 

of transparency and oversight in corporate political activity encourages behavior’ that 
threatens shareholder value. 94 percent supported disclosure and 84 percent backed 
board oversight and approval of all direct and indirect [company] political spending.’”). 

5. Bruce F. Freed & John C. Richardson, The Green Canary: Alerting Shareholders 
AND Protecting Their Investments (2005), http://www.politicalaccountability.net/ 
index.php?ht=a/GetDocumentAction/i/920; Rajesh A^arwal, Felix Meschke, & Tracy 
Wang, Corporate Political Contributions: Investment or Agency?, http://papers.ssrn.com/ 
sol3/papers.cfm?abstract_id=972670; Deniz Igan, Prachi Mishra, & Thierry Tressel, j4 
Fistful of Dollars: Lobbying and the Financial Crisis, IMF Working Paper, 4 (2009), http:// 
www.imforg/external/pubs/ft/wp/2009/wp09287.pdf (“Our findings indicate that 
lobbying [by financial service corporations] is associated ex-ante with more risk-taking 
and ex-post with worse performance... [a] source of moral hazard could be “short- 
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termism”, whereby lenders lobby to create a regulatory environment that allows them exploit 
short-term gains.”)5 Committee for Economic Development, Rebuilding Corporate 

Leadership: How Directors Can Link Long-Term Performance with Public Goals (2009), http:// 
www.ced.org/images/library/reports/corporate_governance/cgpt3.pdf (“This report examines 
how these efforts to build public trust and long-term value have coalesced to encourage 
many large, global corporations to pay greater attention to their longer-term interests by 
striking a balance between short-term commercial pursuits and such societal concerns as the 
environment, labor standards, and human rights.”). 

6. Green Canary, supra note 5 at 14 (arguing “political contributions can serve as a warning 
signal for corporate misconduct.”). 

7. See Marc Hager, Bodies Politic: The Pro^ssive History of Organizational "Real Entity'* Theory, 
50 U. Pitt L, Rev. 575, 639 (1989) (noting that concern over the role of corporations 

in American democracy has a long vintage, arguing “[Cjoncern with corporate power 
over democratic processes in America grew sharply toward the close of the nineteenth 
century as concentrations of private capital, in the form of corporations and trusts, reached 
unprecedented size and power. These huge pools of capital raised the frightening prospect 
that candidates and elections might actually be bought in systematic fashion.”). 

8. See Daniel Greenwood, Essential Speech: Why Corporate Speech is Not Free, 83 Iowa L. Rev. 
995, 1055 (1998), http;//ssrn.com/abstract=794785 (“Corporate speech, then, should 

be viewed with extreme suspicion. Corporate interference in the political sphere raises an 
omnipresent specter of impropriety, of a valuable institution stepping out of its proper 
sphere, of a tool of the people becoming its ruler.”). 

9. Claims for breach of fiduciary duty are state law claims. See William Meade Fletcher, 
Fletcher Cyclopedu of the Law of Corporations § 840 (2009) (“The determination 
of a directors or officer’s fiduciary duty to the corporation and its shareholders is generally 
governed by the law of the state of incorporation, unless under the circumstances the 
corporation is deemed to be foreign in name only. In some jurisdictions, a statute articulates 
the fiduciary obligations of corporate directors and officers to exercise their powers and 
discharge their duties in good faith with a view to the interests of the corporation and of 
the shareholders with that degree of diligence, care and skill that ordinarily prudent person 
would exercise under similar circumstances in like positions.”). 

1 0. For a more in depth analysis of these issues, see Ciara Torres-Spelliscy, Corporate Political 
Spending & Shareholders Rights: Why the U.S. Should Adopt the British Approach (2009), 
http://www.brennancenter.org/content/resource/the_campaign_finance_case_for_ 
shareholder_protection/. 

1 1 . See Robert S. Chirinko & Daniel J. Wilson, Can Lower Tax Rates Be Bought? Business Rent- 
Seeking and Tax Competition Among V.S. States, Federal Reserve Bank of San Francisco 
Working Paper Series (Dec. 2009) (“During the 2003 to 2006 period, $1.5 billion, or nearly 
$5 per capita, was contributed by the business sector... to candidates for state offices. Of this 
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$1.5 Billion, approximately 33% went to gubernatorial candidates (including lieutenant 
governor candidates), another 33% to state senate candidates, 21% to state house 
candidates, and the remaining 12% to candidates for other state offices (e.g., attorney 
general, state judges).”) (However, this study did not distinguish between corporate PAC 
and treasury spending.). 

12. See Center for Responsive Poutics, Top National Donors Based on Combined 
State and Federal Contributions, 2007-2008 (2010), http://www.opensecrets. 
org/orgs/list_stfed.php?order=A (showing that top corporate donors gave at the federal 
and state level); Lori Fisler Damrosch, Politics Across Borders: Nonintervention and 
Nonforcible Influence Over Domestic Affairs, 83 American J. of International L. 1, 24 
(1989) (noting “a U.S. -incorporated, foreign-owned company’s PAC could serve as a 
conduit for foreign funds to U.S. electoral campaigns.”); see also Electoral Commission, 
Register of Donations to Political Parties (2010), http://registers.electoralcommission. 
org.uk/reguIatory-issues/regdpoIiticalparties.cfm (listing American companies that had 
contributed to British political parties such as Microsoft, Northern Trust, Kerr Mcgee 
Oil, and Compaq Computers Ltd., among others). 

13. Center for Responsive Politics, 2008 Election Overview, http://www.opensecrets. 
org/overview/index.php. 

14. U.S. Census, Table 415 Contributions to Congressional Campaigns by Political Action 
Committees (PAC) by Type of Committee: 1997 to 2008, http://www.census.gov/ 
compendia/statab/2010/tables/10s04l5.pdf (PAC conuibutions to Congressional 
candidates were $387 million and $140 million were from Corporate PACs). 

15. Press Release, Campaign Finance Institute, Party Conventions' Financiers Have Spent 
Nearly $1.5 billion on Federal Campaign Contributions and Lobbying Since 2005 (Aug. 

20, 2008), hccp://www.cfinst.org/pr/prRelease.aspx?ReleaseID=203 (finding these same 
donors also spent over $1.3 billion to lobby the federal government). 

16. Ruth Marcus, ‘Judicial Activism' on Campaign Finance Law, Real Clear Politics, (Aug. 
3, 2009), http://www.tealclearpolitics.eom/articles/2009/08/03/judicial_activism_on_ 
campaign_finance_law_97746.html (arguing “[wje don’t want Wal-Mart — at least 

I don’t — using its purchasing power to buy elections, and we don’t want Wal-Mart 
funneling money to a nonprofit proxy.”). 

17. Greenwood, supra note 8, at 1055, (“When [corporate] money enters the political 
system, it distorts the very regulatory pattern that ensures its own utility. When the pot 
of money is allowed to influence the rules by which it grows, it will grow faster, thus 
increasing its ability to influence — setting up a negative feedback cycle and assuring chat 
the political system will be distorted to allow corporations to evade the rules that make 
them good for all of us (to extract rents, in the economists’ jargon.”). 
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18. See McConnell v. FEC, 540 U.S. 93, 143-44 (2003) (“Of almost equal’ importance has 
been the Government’s interest in combating the appearance or perception of corruption 
engendered by large campaign contributions. Take away Congress’ authority to regulate 
the appearance of undue influence and “the cynical assumption that large donors call the 
tune could jeopardize the willingness of voters to take part in democratic governance.”) 
(internal citations omitted). 

19. 1 1 C.KR. 100.6; Fed. Election Comm’n, SSFS and Nonconnected PACS (May 
2008), http://www.fec.gov/pages/brochures/ssfvnonconnected.shtml. 

20. Fed. Election Comm’n, Contribution Limits for 2009-10 (2009), http://www.fec. 
gov/info/contriblimits0910.pdf 

21. See FEC v. Beaumont^ 539 U.S. 146, 154 (2003) (explaining “the [corporate treasury 
spending] ban has always done further duty in protecting ‘the individuals who have paid 
money into a corporation or union for purposes other than the support of candidates 
from having that money used to support political candidates to whom they may be 
opposed.’”) (internal citations omitted). 

22. Nicole Albertson-Nuanes, Give to Get? Financial Institutions That Made Hefty Campaign 
Donations Score Big Bucks From The Government, 1 (Mar. 19, 2009), http://www. 
foiiowthemoney.org/press/ Reports/GIVE_TO_GET_TARP_Recipients.pdf?PHPSESSI 
D=fa738af7f3dba55d269db583057e3f7a (noting 75 financial institutions that received 
TARP bailout funds had given contributions valued at $20.4 million to state level 
candidates, party committees and ballot measure committees in all 50 states over the 
7-year study period.); Chirinko & Wilson, supra note 1 1, at 3 (Finding “the economic 
value of a $1 business campaign contribution in terms of lower state corporate taxes is 
nearly $4.”). 

23. The Aggarwal study conforms with international studies of the relationships between 
political connections and shareholder value. Mara Faccio, The Characteristics of Politically 
Connected Firms (Oct. 2006) (finding in 47 countries, companies with political 
connections underperform non-connected companies); Mara Faccio, Ronald Masulis 

&C John J. McConnell, Political Connections and Corporate Bailouts (Mar. 2005) (finding 
in 35 countries politically-connected firms are significantly more likely to be bailed out 
than similar non-connected firms); Paul K. Chaney, Mara Faccio & David Parsley, The 
Quality of Accounting Information in Politically Connected Firms (Jun. 2008) (finding in 
20 countries, quality of earnings reported by politically connected firms is significantly 
poorer than that of similar non-connected firms.); and Marianne Bertrand, Francis 
Kramarz, Antoinette Schoar & David Thesmar, Politically Connected CEOs and Corporate 
Outcomes: Evidence from France, 28 (2004) (In France “[w]e find that firms manned by 
[politically] connected CEOs have, if anything, lower rates of return on assets, than those 
managed by non-connected CEOs.”). 
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24. See Aggarwal et al., supra note 5, which Included corporate treasury money spent on 
politics pre-2002, the year McCain-Feingold was enacted closing the corporate soft- 
money loophole. Moreover, this study found that firms who make political donations 
have lower excess returns in the year following an election dian firms that did not donate 
at all. Id. at 34 (revealing “[e]ven within the top five donating industries, including 
banking, financial trading, and utilities that have undergone deregulation during our 
sample period, donors have lower excess returns than non-donors.”). Excess returns 

are defined as a firms one-year buy and hold returns minus their expected return for 
the year as measured from the Wednesday following election day to the first Monday 
of November in the following year. Id. at 17. The study found that in the median 
firm a $10,000 political donation is associated with a loss of $1.73 million. Therefore, 
Aggarwal and his co-authors conclude “shareholder value could be hurt by such wasteful 
political spending.” Id. at 18; id. at 23 (finding “the more a firm donates, the lower 
the excess returns.”); id at 3-4 (stating “[gjiven the magnitude of the destruction of 
shareholder value that we document, it is more plausibly the case that corporate political 
contributions are symptomatic of wider agency problems in the firm.”). 

25. /d:at39. 

26. Lance E. Lindblom, “The Price of Politics,” Pharmaceutical Executive, (October 
2004) (“Some [corporate political] contributions are intended to support the industry 
business model, while others simply back personal or managerial interests.”); see also the 
webcast of a 2007 speech by Mr. Lindblom at Harvard available here: Andrew Tuch, The 
Power of Proxies and Shareholder Resolutions^ HLS Forum on Corporate Governance and 
Financial Regulation (Oct. 19, 2007), http://blogs.law.harvard.edu/corpgov/2007/10/19/ 
the-power-of-proxies-and-shaieholder-resolutions/. 

27. Green Canary, note 5, at 5. 

28. “Biggest Chapter 1 1 Cases,” CNBC (Sept. 17, 2008), http://www.cnbc.com/ 
id/26720522?slide=l; Al Hunt, “Enrons One Good Return: Political Investments,” 

Wall Street Journal, (Jan. 31, 2002) (arguing Enron “played with funny money. But 
their political investment helped prolong the Ponzi scheme.”). 

29. “Qwest Isn’t As Hale As It Looks,” BusinessWeek (Feb. 6, 2006), http://www. 
businessweek.eom/magazine/content/06_06/b3970100.htm (“Four years ago, Qwest 
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of Plan to Loot Utility,” N.Y. Times (Dec. 5, 2003) (noting Westar was “pushed [] to the 
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news/story216.html. 
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significant risks — to shareholder value and to the integrity of our political system — data 
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Finance Law, 92 Georgetown L. J. 871, 893-94 (June 2004); Jennifer S. Taub, 
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takers are now pushed further away from the decisionmakers, and the agency problem is 
amplified.”). 
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Filed Independent Expenditures (2009), http://fec.gov/finance/disclosure/ie_reports. 
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balfourbeatty.eom/bby/investors/shinfo/agm/2009/agm09.pdf (requesting a political 
budget of £25,000 for the coming year). 

80. BP PLC, Notice of BP Annual General Meeting 2007, 10 (2007), http://www.bp.com/ 
liveassets/bp_internet/globalbp/STAGING/home_assets/IC_SHMV07_BP_notice_of_ 
meeting_2007.pdf 

81. ^mi%\iAmtt\QznTQ\iZCCQ,AnnualGeneralMeeting2009, 5 (2009), http://www.bat.com/ 

group/sites/uk 3mnfen.nsf/vwPagesWebLive/D057YMK7/$FILE/medMD7QJMDX. 

pdf?openelement (“At its Annual General Meeting in April 2005, the Company was 
given authority to make donations to EU political organisations and incur EU political 
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www.iccr.org/news/press_releases/2004/pr_contribsl20904.htm, 
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Introduction 

The Brennan Center for Justice at NYU School of Law' thanks the Committee for holding this 
hearing on “Corporate Governance after Gti\ens United^ Good corporate governance brings 
transparency and accountability to our capital markets. However, now that the Supreme Court has 
invited corporations into politics through its broad decision in Citi-^ns United, good corporate 
governance may bring transparency and accountability to our democratic institutions as well. 

Congress must address the problem that arises when managers spend corporate funds to directly 
influence federal elections. We urge Congress to modify securities laws to give shareholders the 
power to authorize future corporate political expenditures and to require corporations to report past 
political spending to shareholders on a periodic basis. Attached to this testimony, please find the 
Brennan Center’s recently released policy proposal, Corporate Campaign Spending: Giving Shareholders a 
Voice, which explores these topics in more depth. We base our polic)^ proposal for improved 
corporate governance on Great Britain where shareholder approval of corporate political spending 
has been the law since 2000. 

The Policy Solution in Brief 

We conclude there should be three prongs to Congressional le^slation that protects shareholder 
interests after Citis^ns United-. (1) corporate managers should get authorization for future political 
spending; (2) corporate managers should provide periodic notice of political spending from the 
company to the shareholders; and (3) unauthorized corporate political spending should trigger 
potential liability. 


’ The Brennan Center is a non-partisan public policy and law institute that focuses on fundamental issues of democracy 
and justice. Part think-tank, part public interest law firm, part advocacy group, the Brennan Center combines 
scholarship, legislative and legal advocacy, and communication-s to win mcaningfiil, measurable change that furthers our 
democracy. In our work to address the problems of money and politics, we have supported disclosure requirements that 
inform voters about the potential influences on elected officials, contiibudoti limits that mitigate the real and perceived 
influence of donors on those officials, and public funding that preserves the significance of the voters’ voices in the 
political processes. TTie Brennan Center defends federal, state, and local campaign finance and public finance laws in 
court and gives legal guidance and support to state and local campa^n finance reformers through publicadons and 
testimony. 
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Below, I will outline the problems created by Citi^ns United. Then I will articulate the Brennan 
Center’s policy proposal and will explain why existing laws are insufficient. Finally, I will answer 
common questions about the policy proposaL 

What Does Recent Polling after Citizens United 

Americans of all stripes have expressed their dismay with the Supreme Court’s decision in Citi^ns 
United v. FEC and want a Congressional response. For example, a Common Cause poll conducted 
by Greenberg Quinlan Rosner from February 2 to February 4, 2010 found opposition to the Citizens 
United decision by a margin of two to one: 

[Voters] oppose the recent Supreme Court decision in the Citizens United v. Federal Election 
Commission case. By a stark 64 to 27 percent margin, voters oppose this decision, with 47 
percent strongly opposed- A majority of Democrats, Republicans and independents are 
opposed, but independents show the strongest antagonism, with 72 percent disagreeing with 
the ruling.^ 

This Common Cause poll also found “[a] majority of voters strongly favor both requiring 
corporations to get shareholder approval for political spending (56 percent strongly favor, 
80 percent total favor) and a ban on political spending by foreign corporations (51 percent strongly 
favor, 60 percent total favor). 

Noting similar trends, a VCashington Post-ABC Nem poll conducted from February 4 to February 8, 
2010 found “[ejight in 10 poll respondents say they oppose the high court’s Jan. 21 decision to allow 
unfettered corporate political spending, with 65 percent ‘strongly’ opposed.”"* This same poll found 
72% supported “an effort by Congress to reinstate limits on corporate and union spending on 
election campaigns.”^ 

A poll of 1,200 Americans commissioned by People for the American Way conducted from 
February 5 through February' 9, 2010 found strong support for post-Citi^ens United Congressional 
reforms including shareholder approval: 

• 78% believe that corporations should be lirruted in how much they can spend to 
influence elections, and 70% believe they already have too much influence over elections 

• 73% believe Congress should be able to impose such limits, and 61% believe 
Congress has done too little in the past to limit corporate influence over elections .... 

• 82% support limits on electioneering by government contractors, and 87% support 
limits on bailout recipients 

• 85% support a complete ban on electioneering by foreign corporations [and] 


^ Greenberg Quinlan Rosner Research, Common Cause, Ch^ige Congress, Public Campaign Action Fund, Strong 
Campaign Finance Reform: Good FoUij, Good Politics 2 (Feb. 8, 2010), 

htip://\vA\^v.greenbergteseai'ch.com/arciclc.s , /2425/5613 Campaign%20Finance%2QMemo Final.pdf . 

^ Id. at 3. 

Dan Eggen, Volk l^rge Majority Opposes Supreme Court's Dedsion on Campaign Financing, WASHINGTON POST, Feb. 17, 
2010, http:/ /\\^^^washjngtonpost..com/wp-dvn/content/att 

Ud. 
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• 75% believe that a publicly traded company should get shareholder approval before 

spending money in an election[.]^ 

These polls show that the American public disagrees with Citif^ns United^ central holding and 
supports Congressional efforts to respond, including by improving corporate governance. 

Is Corporate Governance a Matter of General Concern? 

The polling noted above is not surprising given that nearly one in two American households owns 
stocks, many through mutual funds or 401^) retirement accounts.^ After the Supreme Court’s 
decision in Citi^ns Umted^ corporations will be able to spend the capital generated through such 
investments to directly support or oppose candidates in ail federal and state elections for the first 
time in decades. This new license raises two questions: Should shareholders have a say on whether 
this money should be used for political purposes? And should shareholders be informed of the use 
of this money for political purposes? 

American shareholders currently lack the ability to object or consent to political spending by 
American corporations. Indeed, because of gaps between corporate and campaign finance law, C.S. 
corporations can make political expenditures without giving shareholders, or even corporate boards 
of directors, any notice of the spending either before or after the fact. As beneficial owners of 
corporations, investors should be given the opportunity to approve corporate political spending 
through a shareholder vote. 

Until Citi^ns United, a century’s worth of American election laws prohibited corporate managers 
from spending a corporation’s general treasury funds 'm federal elections.® Pre-existing laws required 
corporate managers to make political expenditures via separate segregated funds (SSFs), which are 
also commonly known as corporate political action committees (PACs), so that shareholders, 
officers and managers who wanted tlie corporation to advance a political agenda could designate 
funds for that particular purpose.’ 

These laws protected both shareholders and the integrity of the democratic process. Many states 
followed suit with similar laws. In the 28 states that lacked federal-style election rules, however, 
corporations made political donations directly from their corporate treasuries, including high-cost 


^ People for the American Way, New Poll Shorn Broad Support for "Fixing" United (Feb. 18, 2010), 

http:/ /site, pfa\v.org/site/PageServer?pagcname=media 2010 02 new poll shows suppon. for fixing citizens united . 
’’ .SV Joint Economic Committee, 1 06'^” Cong., The Roots of Broadened Stock Ownership 1 (2000), 
vww.house.gov/jec/tax/.stock/stock.pdf . Investment Company Institute, U.S. Household Ownership of Mutual Funds in 
2005, 2 (2005), http://ww.ici.Qrg/pdF/fm-v14n5.pdf: THE lN\T:STMENT COMPANY INSTITUTE, 2009 INVESTMENT 
COMl’ANY Fact Book 8 (49th ed. 2009), http:/ /w\vw.icifactbook.org/pdf/2009 factbook.pdf (noting “[hjouseholds 
are the largest group of investors in [investment] funds, and registered investment companies managed 1 9 percent of 
households’ financial assets at year-end 2008.”). 

® Until Citizens United, the Federal Elections Campaign Act (FECA) prohibited corporations (profit or nonprofit), labor 
organi 2 ations and incorporated membership organizations from making direct contributions or expenditures in 
connection with federal elections. 2 U.S.C. § 441b. The limits have a long vintage. For 63 years, since Taft-Hardey, 
corporation have been banned from spending corporate treasury money to ejqsressively support or oppose a federal 
candidate and for 103 years, since the Tillman Act, corporations have been banned from giving contributions directly 
from corporate treasury funds to federal candidates. After Citis(ens United, corporations are still banned from direct 
contributions in federal elections. 

’ 1 1 C.F.R. 1 00.6; Fed. Election Comm’n, SSFs and Nonconnected PACs (May 2008), 
http://\\'\vw.fec.gov/pages/brochures/s.sfvnonconnected..shtml . 
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states like New York, California and Illinois, where political campaigns can cost millions of dollars. 
This money paid for legislative, executive and judicial elections without consent from or notice to 
shareholders.’*’ 

It is hard to overstate what a paradigm shift Citi^ns United \\ 2 S caused for both American democracy 
and American shareholders. Citit^ns United stuck down decades-old restrictions on the use of 
general treasur)'^ funds to direcdy support or oppose candidates. Now corporate managers are free 
to spend corporate treasury funds in Presidential, Congressional and over 20 additional state 
elections.” This will greatly amplify special interests at the expense of American democracy, putting 
both our economy and shareholders at risk. 

Even before Citizens United, many corporate managers had a history of spending corporate funds on 
politics. For example, when federal soft money was legal, some corporate managers would give 
significant sums to political parties directly out of the corporate treasury.’^ They spent this 
corporate money without shareholder authorization or any notice to shareholders either before or 
after the fact. Citi:^ens United did not disturb the federal soft-money ban; however, a pending federal 
case, RNC v. FEC, No. 08-1953 (D.D.C.) seeks to do exactly that. But an even more troubling 
frontier of corporate political spending has been opened up by the decision — that of unlimited 
corporate political independent expenditures and electioneering communications. 

What Are the Specific Risks of Corporate Political Spending? 

Unchecked corporate political spending tlireatens democracy. The risk to democracy is that 
corporate political spending will attempt to buy policies which are antithetical to the common good, 
instead benefiting only the company or industry that purchased political advertisements. Professor 
Daniel Greenwood has outlined this democratic problem: 

When the pot of [corporate] money enters the political system, it distorts the very 
regulatory pattern that ensures its own utility. When the pot of money is allowed to 
influence the rules by which it grows, it will grow faster, thus increasing its ability to 


Adam Winkler, McConnell v. FEC, Corporate Political Speech, and the \ £gary of the Segregated X'und Cases, 3 ELEC. L. J. 361, 
361 (2004) (arguing “treasury funds reflect the economically motivated decisions of investors or members who do not 
necessarily approve of the political expenditures, while segregated funds-such as a political action committee (PAQ - 
rai.se and spend money from knowing, voluntarj' political contributors.’'); j## FEC p. Beaumont, 539 U.S. 146, 154 (2003) 
(explaining “the [corporate treasury .spending] ban has always done further duty in protecting ‘the individuals who have 
paid money into a corporation or union for purposes other than the support of candidates from having that money used 
to support political candidates to whom they may be opposed’” (internal citations omitted)). 

’ ‘ Alaska Stat. § 15.13.074(f); Ariz. Const, art. XIV, § 18; Ariz.Rev.Stat. §§ 16-919(A), -920; Colo. Const. 
XXVin, § 3(4)(a); CONN. Gen. Stat. § 9-613(a); lOWA CODE § 68A.503; KY. Rev. StAT. § 121.150(20); MASS. Gen. L. 
CH. 55, § 8; Mich. C. L. S. § 169.254(1); Mjnn. Stat. § 2tlB.15; Mont. CODE ANN. § 13-35-227; N.C. GEN. Stat. §§ 
163-278.15,-278.19; N.D. CENT. CODE § 16.1-08.1-03.3; OHIO REV. CODE ANN. 5 3599.03(A)(1); Okla. StAt. tit. 21, § 
187.2 CH. 62, Appx., 257: l0-l-2(d); 25 Pa. Stat. § 3253(a); R.I. Gen. Laws § 17-25-10.l(h), 0; S.D. Codified Laws § 
12-27-18 2a; TbNN. CODE AnN. § 2-19-132; Tex. EleC. CODE § 253.094; W. Va. CODE § 3-8-8; WiS. StAT. § 11.38; 
Wyo. Stat. § 22-25-1 02(a). 

Center for Responsive Politics, SoftMon^ (undated), http:/ Avww.opensecrers.or^ /parties /.softsource.php 

(showing soft money from corporations and unions combined between 1992 and 2002 totaled over a $1 billion); 
Supplemental Brief of the Committee for Economic Development as Amicus Curiae in Support of Appellee, Citir^ens 
United v. FEC, No. 08-205 at 5 (2009) (“By the 2000 election cycle, corporate soft money contributions totaled 48% of 
all soft money receipts and often were given in sums of $100,000 or more by large companies.”) (citing Robert G. 
Boatright et al.. Interest Groups and Advocag Organisations After BCRA, in THE ELECTION AFTER REFORM: MONEY, 
PoLrncs, and The Bipartisan c.^mpaign Reform Act 11 2- 1 8 (Michael J. Malbin ed., 2006)). 
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influence — setting up a negative feedback cycle and assuring that the political system 
will be distorted to allow corporations to evade the rules that make them good for all 
of us (to extract rents, in the economists’ jargon). 

In addition, corporate political spending implicates at least two key shareholder interests. First, 
shareholders have a right to a fair return on their investment. This is a classic example of what 
Supreme Court Justice Louis Brandeis called the potential misuse of “other people’s money.”^*^ As 
the U.S. Solicitor General dryly noted, “[Founding Father] John Hancock pledged his own fortune; 
when the CEO of John Hancock Financial uses corporate-treasury-’' funds for electoral advertising, 
he pledges someone else’s.”^^ Since other people’s money is at stake, shareholders deserve more say 
about whether it is spent on political contributions and expenditures. 

Second, shareholders have a First Amendment interest in remaining silent in a political debate or 
supporting a candidate of his or her choosing. These are at risk when a manager uses corporate 
money to support political causes which are antithetical to a given shareholder’s wishes. Senators 
McCain and Feingold and Former Representatives Shays and Meehan, the Congressional sponsors 
of the Bipartisan Campaign Reform Act (BCRA), recogni 2 ed that shareholders’ First Amendment 
interests were at issue in Citi'^n United: 

The tremendous resources business corporations and unions can bring to bear on 
elections, and the greater magnitude of the resulting apparent corruption, amply 
justify treating corporate and union expenditures differently from those by 
individuals and ideological nonprofit groups. So, too, does the countervailing free- 
speech interest of the many shareholders who may not wish to support corporate 
electioneering but have no effective means of controlling what corporations do with 
what is ultimately the shareholders’ money. 

Although Citi^.ns United focused on the speech rights of the corporation per se^ shareholders, too, 
have First Amendment interests in ensuring that their investments are not used without their 
knowledge or consent to fund political speech that they might not support. 

How did Citizens United Miect Shareholder Rights? 

Citizens United poses a policy question: should Congress protect shareholders from corporate 
managers’ spending corporate treasury^ funds on politics? Writing for the 5-4 majority, Justice 
Anthony M. Kennedy argued that shareholders do not need Congress to protect them from 
corporate political spending through campaign finance laws because they can protect themselves 
using corporate governance tools. Although Justice Kennedy asserts this as a fact, there was an 


Daniel Greenwood, Rssential Speech: Why Corporate Speech is Not Frve, 83 IOWaL. Rev. 995, 1054 (1998), 
http:/ /ssrn.com/ab.stract=794785 (in sum, arguing that “corporations, not being citizens, cannot be legitimate political 
actors”). 

Louis Brandeis, Other PEOPiiL’s Money, and Howthe Bankers Use It (1914). 

Supplemental Reply Brief for Appellee, CiU^ens United v. FEC, No. 08-205 at 7 (2009). 

Supplemental Brief of Amici Curiae Senator John McCain, Senator Russell Feingold, Former Representative 
Christopher Shays, and Former Representative Martin Meehan in Support of Appellee, Citizens United v. FEC, No. 08- 
205 at 2 (2009). 

Citir^ns United v. FEC, No. 08-205, Slip op. at 46 (2010) (arguing there is “little evidence of abuse that cannot be 
corrected by shareholders through the procedures of corporate democracy,”) (interna! citation omitted). 
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incompiete factual record before the Court. Perhaps with a full factual record, justice Kennedy 
would have agreed that shareholder rights are sharply circumscribed under current state law. 
According to Justice Kennedy, the free flow of information empowers shareholders to protect their 
own interests. As he wrote, “[sjharehoider objections raised through the procedures of corporate 
democracy can be more effective today because modern technology makes disclosures rapid and 
informative.”^'^ His vision, however, is not grounded in reality. In fact, corporate political spending 
is far from transparent. 

While 48 corporations in the S&P 100 have decided to voluntarily disclose their political spending,'’ 
the vast majority of publicly traded companies keep their political activities in the dark and no 
corporate law requires them to do otherwise. While it is laudable that so many top companies are 
embracing transparency, there are over 3,900 companies listed on the New York Stock Exchange 
alone. The fact that a few dozen companies are being transparent does not change the state of 
play for the average stockholder. Furthermore, because these companies are doing this disclosure 
voluntarily, they can rescind these good practices and revert to more secretive ways of doing 
business at any moment. Also, there is no indication that any corporation voluntarily gives its 
shareholders a vote over corporate political spending. 

Justice Kennedy’s second mistaken assumption is that shareholders who discovered a large or 
imprudent corporate political expenditure could actually do anything about it.^' Unfortunately, 
state-based corporate law gives shareholders little recourse. A suit for breach of fiduciaiy^ duties or a 
waste of corporate assets is likely to be in vain; and attempts to oust the board that oversaw the 
spending would likely fail. Although shareholders can seU their shares, it could be at a loss. 
Genuine protections require Congressional action. 

Justice Kennedy is correct that knowledge of corporate political spending will help shareholders and 
voters alike make informed decisions. The world he pictured in Citi^ns United of transparent 
corporate expenditures does not exist presently, but it should. Consequently, Congress should 
change the securities laws to require corporations to grant shareholders the power to authorize 
future expenditures and inform shareholders about past political spending. 

Why Don’t Shareholders Know About Coqjorate Political Donations? 

The short answer to why shareholders have so little information about corporate political spending 
is that neither the Federal Elections Commission (FEC) nor the Securities and Exchange 
Commission (SEC) requires corporations to disclose political spending directly to their shareholders, 
or to corporate boards of directors. Publicly traded corporations are governed by securities laws,^ 


=8 Id. at 55. 

Press Release, Center for Political Accountability, Nev Companies Bring Political Disclosure to Nearly Half of Trendsetting 
S<&P 100. htrp://v^'\v.poUticalaccountabilit\'.net/index.php?ht=^a/GetD<>cunientAction/i/2636 . 

New York Stock Exchange, Ustings Director (2009), http://www.nyse.com/about/listed/lc_all_overview.html (noting 
3908 US companies are listed on the NYSE) (last visited Feb. 1, 2010). 

Citii^ns United v. FEC, Slip op. at 55 (‘With the advent of the Internet, prompt disclosure of expenditures can provide 
shareholders and citizens with the information needed to hold corporations and elected officials accountable for their 
positions and supporters. Shareholders can determine whether their corporation’s political speech advances the 
corporation’s interest in making profits...”). 

^ Ihe laws governing publicly traded companies include the Securities Act of 1933, the Securities Exchange Act of 
1934, the Trust Indenture Act of 1939, the Investment Company Act of 1940, the Investment Advisers Act of 1940, and 
the SarbaneS'Oxley Act of 2002. See SEC, The lujsi's Thai Govern the Securities Industry, 
http: / / vviW.sec.gQv/ abouc/laws.shtml . 
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which require detailed public reporting of many aspects of organizational structure and financial 
status. Political contributions are not one of the categories of required reporting. 

Campaign finance disclosure law varies state to state and often fails to capture modem political 
spending. For example, independent expenditures — the very type of political expenditures 
unleashed by Citizens United -— underreported in most states. One study found that a mere five 
states make information about independent expenditures readily available to the public. As this 
report noted, “holes in the laws — combined with an apparent failure of state campaign-finance 
disclosure agencies to administer effectively those laws — results in the poor public disclosure of 
independent expenditures. The result is that millions of dollars spent by special interests each year 
to influence state elections go essentially unreported to the public.”^^ 

Even for the political spending that is properly reported to a government agency, there is no duty to 
share this information directly with shareholders in an accessible way. Because political spending by 
corporate entities is not disclosed in a single place like a Form 10-K filed with the SEC, discovering 
the full extent of the political spending of any corporate entity takes copious research. This basic 
asymmetry of information needs to be addressed by changing federal securities laws to better inform 
shareholders. 

Thus, disclosure of corporate political expenditures presently falls into a gap between corporate and 
campaign finance law.^"* Consequently, shareholders often know very little about the beneficiaries of 
corporate political expenditures,^ and they may unwittingly fund political spending at odds with 
their political philosophies. As Professor Jill Fisch has explained: 

Political contributions are generally not disclosed to the board or shareholders, nor 
are political expenditures generally subject to oversight as part of a corporation’s 
internal controls. The lack of oversight makes it difficult for corporate decision 
makers and stakeholders to evaluate the costs and benefits of political activity.^’ 

With even governing boards in the dark about corporate political spending, shareholders have little 
hope of fully understanding the scope of companies’ political expenditures.^® 


^ Linda King, Nationai. Institute on Money in State Politics, Indecent Disclosure Pubuc Access to 
Independent Expenditure Information at the State Le\^l 4 (Aug. 1, 2007), 
https:/ A\ny\v.policyatchive.oi^/bitsrream/han<^e/10207/5807/200'70801 1.pdf?sequence=l . 

Victor Brudney, Business Corporations and Stockholders’ Bights under the First Amendment, 91 YaleL. j. 235, 237 (1981) 
(stating “[tjhe use of that wealth and power by corporate management to move government toward goals that 
management favor.s — ^with little or no formal consultation with investors — is also a phenomenon that is generally 
undeniable.”). 

Bruce F. Freed & John C. Richardson, Company Political Activity Requires Director Oversight, ALI-ABA COURSE OF STUDY 
MATERIAI.S, 478 (Dec. 2005). 

^ Id. at 480; see also Brudnc}', supra note 24, at 239-40 (noting “unless investor approval is obtained, the funds of some 
investors are being used to support views they do not favor.”). 

Jill Fisch, The “Bad Man” Goes to Washington: TheF.ffect oJPoMcallnjluence on Corporate Duty, 75 FORDHAM L. Rev. 1593, 
1613 (2006). 

The lack of board approval is the norm. However two states (Louisiana and Missouri) do require board approval of 
political donations before they are made. See La. Rev. Stat. Ann. §18:1505,2(F) (also allowing officers of the corporation 
to make such contributions if empowered to do so by the board of directors); Mo. Ann. Stat. §1 30.029. 
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Why Aren’t Shareholders Protected by a Corporation’s Structure? 

The more complex answer to why corporations have not traditionally sought consent for political 
spending nor disclosed such spending to shareholders lies in the very structure of the way 
corporations are organized and the very magnitude of many modern corporations. At first blush, 
many principles of corporate law appear to favor disclosure of political spending as a basic part of 
overall transparency, a lynchpin of good corporate governance. But the structure of corporations 
makes shareholder input unlikely. 

Shareholders own a corporation by holding a transferable share interest, but do not manage the 
corporation day-to-day.^ The default management structure of a corporation is that the 
shareholders elect a board of directors.^^ The board delegates business decisions to the officers, 
who are vested with day-to-day management of the business and affairs of the corporation.^^ 
However, in most states, even boards are not required by state corporate law to approve corporate 
political spending.'^^ 

The distinction between ownership and control ideally works to reduce the costs of corporate 
decision making by placing control over most corporate affairs in the hands of elected directors and 
appointed officers who are better informed than shareholders about the business of the 
corporation.’’^ Conversely, this structure inhibits shareholders from changing or controlling 
corporate political spending, or even requesting that the spending be disclosed in a particular 
manner.’® 

Professor Thomas Joo has righdy noted the Supreme Court’s misunderstanding of corporate 
structure and its confusion concerning the breadth of shareholder controls: 

Dissenting in Austin^ Justice ScaJia dismissed the idea that shareholders might 
justifiably object to management political speech. According to Justice Scalia, every 


^ For example, Sarbanes-Oxley impo.ses increased disclosure and reporting requirements, creates stricter mles 
concerning the independence of the accounting firms working for publicly traded companies and imposes additional 
responsibilities on the director.s and officers of public companies. See Excellence in Corporate Governance Online, Legal 
Issues, http:/ /www.corpgovonline.com/Content/Legallssues.htmh J. Brent Wilkins, TheSarhanes-Oxl^ActoflOOZ: The 
R^ple Effects oj Restoring SharehoUer Confidence, 29 S. Il-L. U. L. J. 339, 349 (2005); Scott Harshbarger & Goutam G. Jois, 
looking Back and Looking Forward: Sarbanes-Oxley and the Future of Corporate Governance, 40 Akron L. REV. 1, 3 (2007). 

William T. Allen & Reinier Kraakman, Commentaries and Cases on the of Business Organization 
96 (2003). 

Id. 

52 Wat 100. 

Louisiana and ^lissouri require board approval of political donations before they are made. See I-a. Rev. Stat. Ann. 
§18:1505.2(F); Mo. Ann. Stat. §130.029. 

5“* Id.; see also Dodge v. Ford Motor Co., 204 Mich. 459, 507 (1919) (holding “[a] business corporation is organized and 
carried on primarily for the profit of the stockholders. The powers of the directors are to be employed for that end.”). 

55 ITie division of ownership and day-to-day management largely collapses in the case of a closely-corporation. A close 
corporation is often defined simply as one with few shareholders, whose shares are not traded in securities markets. ITie 
small number of shareholders means that management and ownership are frequently concentrated in the same hands. 

James D. Cox, Thomas Lee Hazen & F. Hodge O'Neal, Forms of Businfj^s Association: Definitions and 
Distinctions § 1.20 (2002); Thomas W. Joo, The Modem Corporation and Campaign Finance: Incorporating Corporate 
Governance Anafysis into First Amendment Jurisprudence, 79 WASH.U. L. Q. 1, 109 (2001) (“[Ejlection-related spending may in 
fact constitute shareholder expression in some corporations, such as a corporation owned by a single person, or a closely 
held corporation actively managed by its shareholders. Those shareholders do not require state protection from 
management abuses.”). 
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shareholder “knows that management may take any action that is ultimately in 
accord with the majority (or a specified supermajority) of the shareholders’ wishes, 
so long as that action is designed to make a profit. That is the deal.” This passage 
suggests that shareholders are entitled to vote on corporate actions, but that is most 
emphatically mt the deal with respect to a corporation’s election-related spending.^'^ 

Accordingly, most shareholders have zero say about the corporation’s political spending. 

The ability to transfer shares on the open market in publicly traded companies could potentially 
work to restrain self-serving behavior of corporate managers. But the sale of shares does not give 
shareholders a way to signal to the managers that it was motivated by the corporation’s political 
spending. Moreover, because nearly all publicly traded corporations tend to be similarly situated vis 
a vis their treatment of political donations, the shareholder has no way of buying shares that give 
them a greater amount of control over corporate political spending. So long as shareholders invest 
in American companies, they risk that part of their investment may be used for a political purpose.'^® 

Doesn’t a Corporation Owe Fiduciary Duties to Shareholders? 

Directors and officers owe fiduciary duties to the corporation and its shareholders.^^ There are 
three fiduciary duties: obedience, loyalty, and care. The duty of care is the broadest of the fiduciary 
duties, reaching all aspectsS of conduct, and encompassing a duty to not waste assets. Theoretically, 
if corporate political spending were incredibly high, this could be deemed a waste of corporate assets 
and violation of the fiduciary duty of care. Courts and regulators, however, have not traditionally 
construed these duties to restrain political spending. 

Claims that an action like spending corporate funds on political advertisements constitutes a waste 
of corporate assets or a breach of a fiduciary duty are likely to be thwarted by the business judgment 
rule, a judicially created principle that is e.xtremely deferential towards the decisions of directors and 
officers.'*^ The business judgment rule holds that a decision constitutes a valid business judgment if 
it is (1) made by financially disinterested directors or officers, (2) who have become duly informed 
before exercising judgment, and (.3) who exercise judgment in a good faith effort to advance 
corporate interests.**^ Courts have traditionally been very hesitant to apply the label of bad faith to 
decisions made by officers and directors unless they are clearly extreme and irrational, and thus, 
courts have been overwhelmingly reluctant to intervene in such decisions.'” 


^ joo. The Alodem Corporation, supra note 35, at 42-43. 

Id. at 95. 

The only way to buy shares in a company that gjves shareholders more tights over corporate political spending is by 
investing in an American company which is subject to the Bridsb Companies Act of 2006. Companies Act, c. 46, §§ 
369, 374 (2006), hrtp://\\^'w.op.si, gov.uk/acts/acts2006/pdf/ukpga 20060046 en.pdf . 

Allen & KRAAKMAN, supra note 30, at 31 ; a fiduciary relationship is one “founded on trust or confidence reposed by 
one person in the integrity and fidelity of another.” BLACK’S LAW DICTIONARY (7th ed. 1999). 

Allen & KraAKMAN, supra note 30, at 240. The classic formulation of this duty requires a corporate director or 
officer to perform his or her functions (1) in good faith, (2) in a manner that he or she reasonably believes to be in the 
best interests of the corporation, and (3) with the care that an ordinarily prudent person would reasonably be expected 
to exercise in a like position and under similar circumstances. See ALI, PRINCIPLES OF CORPORATE GOVERNANCE § 
4.01 (1994). 

Allen & KraAKMAN, supra note 30, at 252. 
at 251. 

« U at 252. 
at 288-90. 
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For instance, in Cort v. Ash^’' the Supreme Court held that there was no private right of action for 
shareholders to peruse derivative suits against corporations for violations of the Federal Elections 
Campaign Act (FECA)’s ban on the use of corporate treasury funds in federal elections thereby 
effectively stripping shareholders of any ability to enforce this important federal law.'*^ In the same 
year, shareholders brought suit in California specifically claiming that a corporate political 
contribution to a ballot measure campaign was an improper use of corporate funds/^ The court 
rejected the shareholders’ claims by specifically characterizing a corporate political contribution as a 
good faith business decision under the business judgment rule, even though there was no dear 
connection between the contribution and the corporation’s business/® The court found no 
restriction in either the corporation’s artides of incorporation or state law regarding such a 
contribution and therefore found no problem with the corporation’s political spending/^ 

Professor Thomas Joo elucidates: 

Shareholders must allege corruption or conduct approaching recklessness in order to 
even state a claim challenging management actions. This principle of deference is 
not limited to dedsions regarding ‘business,’ narrowly defined. Courts have applied 
business judgment deference to... political spending on the ground that management 
may believe such dedsions will indirectly advance the corporation’s business.^ 

In sum, courts essentially presume that managers’ business dedsions are made in good faith and 
defer to all but the most egregiously negligent or irrational management decisions. Thus, suits 
challenging political spending would be unlikely to prevail. 


'•5 422 U.S. 66 (1975). 

Adam Winkler, ‘Other People’s Mong’: Corporations, Ageney Costs, and Campaign Finance Law, 92 GEORGETOWN L.J. 871, 
872 (Jan. 2004). 

Marsid v. Pacific Gas <&Fkc. Co., .51 Cal. App. 3d 313, 322 (Cal. Ct. Af^, 1975). 
at 313. 

Id. at 324; but compare McConnell v. Combination Mining Cp^MillingCe., 76 Pac. 194, 198 (Mont. 1904) (finding corporate 
political contributions to be ultm vires-. “The {polidcalj donation[s]...were clearly outside the purpose for which the 
corporation was created, both being for strictly political purposes.”). 

50 Thomas W. Joo, People of Color, Women, and the Public Corporation: Corporate Hierarchy and Racial Justice, 79 St. JOHN’S L. 
Rev. 955, 959 (2005) (citation omitted). 

Thomas W. Joo, Corporate Governance and the Constitutionality of Campaign Finance Reform, 1 ELECTION L.J. 361, 368 (2002). 
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Why Can’t the Market Solve this Problem? 

Critics of interventions on the shareholder’s behalf, like Justices Kennedy, Roberts and Scalia, may 
argue that the ability to sell shares on the open market solves this problem. But market discipline is 
not a good enough deterrent and this problem is not self-correcting. As Professor Thomas Joo has 
explained, the ability to sell shares is actually no remedy at all for the harm of wasting corporate 
funds on politics: 

|T|he Wall Street Rule’ teaches that if a shareholder disagrees with management, it is 
more efficient for her to sell her stock than to attempt to change 

management [E]ven if the shareholder learns of objectionable election-related 

spending, Voting with her feet’ allows the shareholder only to escape continued 
unauthori2ed use of the corporate resources. It does not put a stop to the activity or 
provide any remedy for unauthorized use that has already occurred. Moreover, 
selling shares because of the corporation’s election-related spending is unlikely to 
have a disciplining effect on management. 

Once the money is out the door, in the hands of campaign or political consultant, then the 
corporation cannot retrieve that money. Selling shares does not make the corporation or the 
shareholder whole again. As noted recently in the Yale Laa^ Journal Online'. 

Even if dissenting stockholders surmounted information and collective action problems and 
did not face liquidity problems, they would still be left with few options for relief: sell the 
stock or pursue a derivative action. Neither of these options, however, gives dissenting 
stockholders prospective relief or a remedy that would put them in the position they would 
have been in had the corporate spending not occurred. Selling the stock avoids only future 
instances in which the corporation spends general funds on political speech that the 
stockholders oppose; it does nothing to address the political spending that already 
occurred. 

This is why prophylactic roles — similar to those in the U.K., which require shareholder consent 
before corporate funds are spent — are needed. 

Does Corporate Political Spending Hurt Shareholders? 

As Professor Lucian Bebchuk of Har\^ard Law recendy wrote, “corporate meddling in politics is bad 
not just for those members of society who are not corporate shareholders. It also can be expected 


Lisa M. Fairfax, The Tuture of Shareholder Democrat, 84 INDIANA L.J. 1259, 1262 n.ll (Fall 2009) (“Shareholders also 
have the tight to sell their shares. This so-called exit right has been viewed by some as particularly important because it 

facilitates the market for corporate control by enabling the displacement of poorly performing managers However, 

scholars have pointed out that the market for corporate control is imperfect . . .noting that even when shareholders sell 
their shares and attendant voting rights, management often remains in power.”) (internal citations omitted). 

Joo, The Modem Corporation^ supra note 35, at 57-58; see abo id. at 67-68 (“The law should communicate society’s 
disapproval of the mercenaty^ view by rejecting the presumption that shareholders always value wealth above their 
political preferences.”) (citation omitted). 

* Elizabeth PoUman, Citium Not United: The Lack of Stockholder IColusttariness in Corporate Political Speech, 119 YALE L.J. 
ONLINE 53 (2009), http:/ /u'\\w.yalelawiournal.orfy/2009/10/15/pollman.htm] . 
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to reduce shareholder value and retard the development of an economy’s corporate sector. That is 
bad for capitalists — and thus for capitalism.”^^ 

Some studies have indicated that corporate contributions appear to be linked with windfalls for 
donating corporations.^^ But the narrative of political spending as an unmidgated good is not the 
only one available. For example, a recent study of 12,000 firms by Professors Aggarwal, Meschke, 
and Wang^^ revealed that despite corporate managers’ attempts to influence public policy through 
spending on elecdons, corporate poLidcal spending correlates with lower shareholder value. 

Aggarwal and his co-authors suggest that high levels of political spending are a trademark of poor 
corporate management, and that “managers willing to squander small sums on polidcal giving are 
likely to squander larger sums elsewhere.”^^ Consequently, one potendal risk posed by deregulation 
of corporate money in politics is that corporate managers who were restrained by the PAC 
requirement will spend much more money on politics — using the corporate treasury to support their 
personal polidcal agendas. Now that the Supreme Court has given its imprimatur to corporate 


Lucian Bebchuk, Corporaie Political Speech is haj for Shanholders, PROJECT SYNDICATE (Feb. 23, 2010), 
http:/ /u’\vw.proiect-s\aidicate.orq/commentar\-/bcbchuklO/English . 

50 Nicole Albertson-Nuanes, Give to Get? Financial Institutions that Made Hefty Campaign Donations Score Big Bucks from the 
Govemmnt, 1 (Mar. 19,2009), 

http://’tiAt^-.foUo\vthemoncy.org/pre«;s/Reports/CiIVE TO GET TARP Rccipicnts.pdf?PHPSESSID=fa738af7Bdb 
a.S5d269db58a057e3f7a (noting 75 financial institutions that received TARP bailout funds had given contributions 
valued at $20.4 million to state level candidates, party committees and ballot measure committees in all 50 states over the 
7-year study period.); Robert S. Chirinko &: Daniel J. Wilson, Can LowerTax Bates Be Bought? Business Rent-Seeking and Tax 
Competition Among U.S. States, Federal Reserve Bank of San Francisco Working Paper Series 3 (Dec. 2009) (Finding “the 
economic value of a $1 busines.s campaign contribution in terms of lower state corporate taxes is nearly $4,”). 

Rajesh Aggarwal, Felix Meschke, & Tracy Wang, Corporate Political Contributions: Investment or Agency?, 
http://papets.ssrn.coi'n/sol3/papefS.cfi'n?abstract id=97267Q . The Aggarwal study conforms with international studies 
of the relationships between polidcal connections and shareholder value. Mara Faccio, The Characteristics ofPoMcalt^ 
Connected Firms (Oct. 2006) (finding in 47 countries, companie.s with political connections underperform non-connected 
companies); Mara Faccio, Ronald Masulis & John J. McConnell, Political Connections and Corporate Bailouts (Mar. 2005) 
(finding in 35 countries politically-connected firms are significantly more likely to be bailed out than similar non- 
connected firms); Paul K. Chaney, Mara Faccio & David Parsley, The dually of Accounting Itformation in Political^ Connected 
Firms Qun. 2008) (finding in 20 countries, quaLty of earnings reported by politically connected firms is significantly 
poorer than that of similar non-connected firms.); and Marianne Bertrand, Francis Kramarz, Antoinette Schoar & David 
Thesmar, Politically Connected CFOs and Corporate Outcomes: Evidence from France 28 (2004) (Jn France “[w]e find that firms 
managed by [politicaUy] connected CEOs have, if anything, lower rates of return on assets, than those managed by non- 
connected CEOs.”). 

^ See Aggarwal et ai., st^ra note 57, which included corporate treasury money spent on politics pre-2002, the year 
McCain-Feingold was enacted, closing the corporate soft-money loophole. Moreover, this study found that firms who 
make political donations have lower excess returns in the yeat following an election than firms that did not donate at all. 
Id. at 34 (revealing “[ejven within the top five donating industries, including banking, financial trading, and utilities that 
have undergone deregyilation during our sample period, donors have lower excess returns than non-donors.”). Excess 
returns are defined as a firm’s one-year buy and hold returns minus their expected return for the year as measured from 
the Wednesday following election day to the first Monday of November in the following year. Id. at 17. The study found 
that in the median firm a $10,000 political donation is associated with a loss of $1.73 million. Therefore, Aggarwal and 
his co-authors conclude “shareholder value could be hurt by such wasteful political spending.” Id. at 18; id. at 23 (finding 
“the more a firm donates, the lower the excess returns.”); id. at 3-4 (stating “Jgjiven the magnitude of the destruction of 
shareholder value that we document, it is more plausibly the case that corporate political contributions are symptomatic 
of wider agency problems in the firm.”). 

Id. at 39. 

Lance E. Lindblom, “The Price of Politics,” PHARMACEUTICAL EXECUTIVE, (Oct. 2004) (“Some [corporate political] 
contributions are intended to support the industry business model, while others simply back personal or managerial 
interests.”); see also the webcast of a 2007 speech by Mr. lindblom at flarvard available here; Andrew Tuch, The Power 
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political spending, new protections need to be implemented to protect shareholders from managers’ 
potentially profligate spending on politics. 

How Does the British System Work? 

British law requires that if a company has made a political donation of over ^2,000, then the 
directors’ annual report to the shareholders must include the name of who received the donation 
and the donation amount.^’ In England, the directors’ report is equivalent to a company’s 10-K 
annual report in the United States and j{,'2,000 is roughly equal to $3,000 at current exchange rates. 

In addition to requiring disclosure, the British law goes further and requires shareholder consent for 
spending over jr5,000 on political expenditures.^^ At current exchange rates, ^5,000 is roughly 
$8,000. If shareholders in British companies do not approve a political donation resolution, then the 
company cannot make political contributions during the relevant period. Also, directors of British 
companies who make unauthorized political donations are personally liable to the company for the 
amount spent plus interest, and must compensate the company for any loss or damage as a result of 
the unauthorized donation or expenditure.^^ The interest rate charged on unauthorized political 
expenditures is 8% per annum. 

In sum, British shareholders do not approve each and every individual political donation. Instead 
the managers ask for a political budget for a year or longer for a certain amount of money (say 
/^lOOjOOO). Shareholders then give an up or down vote. If management loses the vote, then 
managers cannot spend the money without subjecting themselves to liability. 

How Should U,S, Securities Law be Reformed? 

The U.S. should modify its securities laws to address corporate political expenditures 
Unitedhy (1) mandating that corporations obtain the consent of shareholders before making political 
expenditures, (2) requiring disclosure of political spending directly to shareholders and (3) holding 
corporate directors personally liable for violations of these policies. This approach will empower 
shareholders to affect how corporate money is spent. It also may preserve more corporate assets by 
limiting the spending of corporate money on political expenditures. 

Shareholder consent is a key reform. Congress should act to protect shareholders by giving them 
the power, under statute, to authorize political spending by corporations. The voting mechanics 


of Proxies and Shareholder Resolutions, Forum on Corporate Governance and Financial Regulation (Oct. 19, 
2007), http://blogs.law.harvard.edu/corpgov/2007/10/19/the-power-of-proxies-and -shareholder-rcsolutions/. 

Political Parties, Elections and Referendums Act, c. 41 §§ 50 (2000), 
http://\\n'\^v.op.si.gov.uk/Acts/acts2000/ukpga 20000041 en 1: see abo Electoral Commission, Guidance to Companies: 
Political Donations and Lending (2007), 

http://\\^w.electora]commission.org.uk/ data /assets/electoral commission pdf fik/0014/13703/Companies- 
Guidance-Fin:dl 27776-20443 E N S W .pdf . 

The original reporting threshold in the 2000 law was £200. The amount was later raised to £2,000 in 2007 under 
secondary legislation. See Department for Business Enterprise & Regulatory Reform, Government Response to Consultation on 
the Companies Act 2006 — Accounting and Reporting Regulations (2007), http:/ /www.beiT.gov.uk/ Fi]es/file40480.doc . 

Companies Act c. 46, §§ 369, 374 (2006), http:/ /wwvt>.op.si.gov.uk/acts/acts2006/pdf/ukptra 2006U046 en.pdf ; see 
abo Companies Act 2006: Explanatory Notes (2006), 
http: / / wvvw.opsi.yov.uk /acts / acts2006 / en / ukpgaen 20060046 en.pdf . 

Political Patties, Elections and Referendums Act, supra note 61. 

Companies Act, supra note 63, at § 369. 

'Fhe Companies (Interest Rate for Unauthorised Political Donation or Expenditure) Regulations 2007, Statutory 
Instruments 2007 No. 2242 (July 25, 2007). http://www.opsi.gov.uk/si/si2007/uksi 20072242 en 1 . 
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would work In the following way. At the annual general meeting of shareholders, a corporation that 
wishes to make political expenditures in the coming year should propose a resolution on political 
spending which articulates how much the company wishes to spend on politics. If the resolution 
gains the vote of the majority of the outstanding shares (50% plus 1 share), then the resolution will 
be effective, and the company will be able to spend corporate treasury funds on political matters in 
the amount specified in the resolution. However, if the vote fails to gamer the necessary' majority, 
then the corporation must refrain from political spending until the shareholders affirmatively vote in 
favor of a political budget for the company. 

Finally, to make sure this reform is enforceable, directors of U.S. companies who make 
unauthorized political expenditures using company funds, should be personally liable to the 
company for the unauthorized amount. 

Our support for this model is grounded in a sensitivity to administration and transaction costs. A 
system which put everj^ political action of a corporation to a vote would be costly and unwieldy to 
administer. By contrast, under this proposal, the corporation can simply add an additional question 
(on authorization of the political budget) to the list of items which are regularly subject to a 
shareholder vote at the annual meeting, alongside traditional matters such as the election of the 
board of directors or appointing auditors. 

The disclosure of corporate political spending is under current campaign finance and securities law 
is inconsistent, keeping shareholders in the dark about whether their investment money is being 
used in politics. Therefore, Congress should require corporations to disclose their political 
spending, as many top firms have already agreed to do voluntarily at the urging of the Center for 
Political Accountability.'*® 

To be useful, disclosure of political spending under this proposal should be frequent enough to 
notify shareholders and the investing public of corporate spending habits and yet with enough time 
lag between reports so that corporations are not unduly burdened. To accommodate these two 
competing goals, disclosure of political expenditures should occur quarterly to coincide with 
company’s filing of its Form lO-Qs with the SEC. Because the political disclosure will be 
contemporaneous with the 10-Q filing, transaction costs can be minimized. 

In summary, to improve American corporate governance, the U.S. should change its securities laws 
and should require publicly traded companies to (1) get shareholders’ authorization before spending 
corporate treasury funds on politics and (2) report their political spending directly to their 
shareholders on a periodic basis. In addition, (3) any unauthorized political spending should result 
in personal liability for directors. 

Does Congress Have the Authority to Act under the Commerce Clause? 

Congress has the full authority to legislate in the corporate governance sphere of publicly traded 
companies using its Commerce Clause power. The recent experience with Sarbanes-Oxley proves 
this authority. Just as Sarbanes-Oxley regulated the independence of boards and other matters 


If partievdar candidates or ballot measures are known to the company at the time of the annual general meeting, then 
those particular candidates and ballot measures should be mentioned in the language of the resolution. 

Press Release, Center for Political Accountability, note 19. 
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which were traditionally state-law matters and was not barred by federalism concerns, the legislative 
proposal articulated here would also not be barred. 

Legal commentators agree that Congress has broad powers to regulate corporate governance and 
any objections to “federalization’* are purely normative. As Professor Stephen M. Bainbridge*’^ 
notes: 


No one seriously doubts that Congress has the power under the Commerce Clause, 
especially as it is interpreted these days, to create a federal law of corporations if it 
chooses.’'^ 

Or as Professor Robert B. Ahdieh^’ put it, “[njo line of sufficient impermeability to categorically 
exclude any and all possible federal interventions into corporate law can be identified. 

When the Sarbanes-Oxley bill was debated by Congress, few legislators raised concerns about the 
bill’s constitutionality on the record, perhaps due to its quick passage.^^ Representative Ron Paul is 
the only congressional voice that raised any specter of constitutional challenge in record. While 
chiefly objecting to the expansion of “federal power over the accounting profession,” as it 
“preempt[ed] the market’s ability to come up with creative ways to hold corporate officials 
accountable,” Rep. Paul also argued that the bill, “interfere[d] in matters the 10th amendment 
reserves to state and local law enforcement.”^^ Despite Rep, Paul’s predictions, thus far no plaintiff 
has tried to assert a purely federalism claim against the enforcement of Sarbanes-Oxley.’^ 

It is fully appropriate for Congress to respond to Citit(ens United through the securities laws. In 
previous democratic crises caused by corporate political spending, Congress has responded with the 
twin tools of campaign finance regulations as well as revised corporate laws. For example, following 
the revelations of corporate political spending in the Watergate hearings, Congress reacted by both 


Stephen M. Bainbricige is a Professor of Law at UCLj'V School of Law. 

Stephen M. Bainbridge, The Creeping Federali^tion of Corporate haa>, RF-GUI..\TI0N, 26 (Spring 2003), availahk at 
http://ssrn.cQm/abstract=389403: see also Harvard Law Professor Mark J . Roe, Delaware !f Competition^ 1 1 7 HaRV. L. REV. 
588, 592 (2003) (“Federal authorities reverse state corporate Jaw that they dislike and leave standing laws that they 
tolerate. State power is to jigger the rules in tbe middle by adopting those rules that Washington does not gear up to 
res’’erse....”). 

Professor of Law and Director, Center on Federalism and Intersystemic Governance, Emory Law School. 

Robert B. Ahdieh, From ‘Federali^tion ” to “Mixed Gofemance ” in Corporate Law: A Defense of SaH?anes Oxl^, 53 BUFF. L. 
REV. 721, 731 (2005). 

See Ahdieh at 724 (“The brief congressional debate over the Sarbanes-Oxley Act only cursorily addressed issues of 
corporate governance.”). See also Roberta Romano, The Sarhanes-Oxlg Act and the Making of Quack Corporate Governance, 114 
YaLEL.J. 1521, 1549-1556 (2005) (discussing the lack of debate in both chambers). 

See H.R. Rl^P. NO. 107-414 (statement of Ron Paul). 

Id. 

In one case challenging Sarbanes-Oxley, the defendant health insurance company cxecurive raised an unsuccessful 
vagueness challenge to the criminal penalties in 18 U.S.C. § 1350, which penalizes executives who “willfully certifyQ” a 
periodic financial report knowing that the report does not comply with the Act’s reqviirements. See United States v. 

Scrushy, 2004 U.S. Dist. LEXIS 23820 (N.D. Ala. Nov. 23, 2004). In the second case, the plaintiffs brought a facial 
challenge to the constitutionality Public Company Accounting Oversight Board, created by Sarbanes-Oxley but classified 
as a non-profit rather than a governmental agency, see 15 U.S.C. 7211(b), as a violation of the Appointments Clause and 
the separation of powers. Free Enter. Fund v. Public Co. Accounting Oversight Bd, 537 F.3d 667 (D.C. Cir. 2008). The 
challenge was rejected by both the district and appellate courts and is currently before the U.S. Supreme Court. See Free 
Enter. Fund v. Public Co. Accounting Oversight Bd., 129 S. Ct. 2378 (2009) (Ranting certiorari). 
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(1) revising the Federal Elections Campaign Act to make it more robust as well as (2) passing the 
Foreign Corrupt Practices Act, which makes it a federal crime for U.S. companies to ^ve 
contributions to candidates in foreign countries if such contributions are meant to secure business 
or are stand-ins for bribes. Similarly, after Enron collapsed following years of giving lavishly to both 
sides of the political spectrum. Congress acted by passing both (1) the Bipartisan Campaign Reform 
Act of 2002 (BCRA which is also known as McCain-FeingoId) and (2) Public Company Accounting 
Reform and Investor Protection Act of 2002 (which is also known as Sarbanes-Oxley). Now that 
Citi:(ens United has severely limited Congress’ ability to regulate corporate political spending through 
the campaign finance laws, the securities laws remain an open avenue to enact thoughtful 
protections for the American public and the American investor. 

Do Shareholders Even Care about this Issue? 

Some may argue that shareholders either do not really care about corporate political spending or that 
they may be ill-equipped to judge the political spending by corporate managers. However, as 
Professor Joo explains, this view is contrary to American democratic norms; 

[T]he extension of business judgment discretion to political decisions expresses 
norms inconsistent with our self-governing polity. Most shareholders presumably 
have neither expertise nor interest in making the corporation’s routine business 
decisions.... But to presume that shareholders have neither expertise nor interest in 
matters involving political preference contradicts the basic assumptions of self- 
government and thereby perverts the meaning of the First Amendment.’^ 

For those who do care about their investments being funneled into the political system, the current 
U.S. system offers no redress, save selling all stock holdings. As discussed above, this “solution” 
offers little redress at all. 

A recent survey of shareholders found that shareholders do care about corporate political spending 
and want greater disclosure.’® Shareholders have demonstrated their interest in disclosure of 
corporate political activity by filing shareholder resolutions requesting more corporate transparency 
on this very topic. As the Committee for Economic Development (CED) reports, disclosure of 
political expenditures has become the second most popular shareholder resolution. 

After climate change, the leading category of social issue proposals filed by shareholders in 
2007 dealt with political contributions, according to an analysis by the governance rating 
firm RiskMetrics. Proposals on political contributions usually ask companies to issue semi- 
annual reports on political contributions and to provide guidelines for making 
contributions.’^ 


^^Joo, The Modem Corporation, supra notQ 35, at 72 (citation omitted). 

Press Release, Center for Political Accountability, Shareholders See Ris^ Corporate Political Behavior As Threat to Shareholder 
Ualue, Demand Reform, CPA Poll Ydnds, (Apr. 5, 2006), 

http:/ /^vw^v■politicaIaccountabi]i^\^net/index.php?ht=a/GetDocumcnL■‘^ction/i/1257 (announcing a “poll found a 
striking 85 percent [of shareholders] agreed chat the ‘lack of transparency and oversight in corporate political activity 
encourages behavior’ that threatens shareholder value. 94 percent supported disclosure and 84 percent backed board 
oversight and approval of ‘all direct and indirect [company] political spending.’”). 

Committee for Economic Development, Rebuilding Corporate leadership: How Directors Can Link Long-Term Performance 
with Public Goals 1 8 (2009), http:/ /u-u'w.ced.oi-g/images/library/rcpotts/corporate yovernance/cgpt3.pdf (citing 


16 



208 


B R E N N A N CENTER FOR |USTtCE 


In the past few years, there have been numerous shareholder resolutions requesting the disclosure of 
political expenditures by corporations. In 2006 such resolutions gained the support of 20% or more 
of the vote at 11 major companies, including Citigroup (20%), American Financial Group (20.5%), 
Clear Channel Communications (20.5%), General Dynamics (21%), Washington Mutual (22%), 
Wyeth (25.2%), Charles Schwab (27%), Marsh and McCIennan (30.5%), Verizon (33%) and Home 
Depot (34%).^*^ At Amgen, a political expenditure disclosure resolution received 75.5% of the vote 
following endorsement by the company’s directors.*' At least 56 disclosure resolutions were filed 
during the 2009 proxy season, including at major financial institutions such as Charles Schwab, 
Goldman Sachs, JPMorgan Chase, Regions Financial and Wells Fargo. Such resolutions have been 
strongly supported by major institutional investors, including the New York City pension fund.^^ In 
2008, the proxy voting advisory ser\dce RiskMetrics Group supported a disclosure resolution calling 
on AT&T to disclose its political spending, after opposing a similar resolution at AT&T the three 
previous proxy seasons.*' For example, a typical resolution requests periodic disclosure of political 
expenditures including payments to trade associations and other tax exempt organizations.*^ 

These shareholder sentiments have greater urgency after the Citi:^ns United decision, and many 
papers across the nation have written editorials calling for Congressional action to protect the 
interests of shareholders. The New York Times urged: 

Congress and members of the public who care about fair elections and clean 
government need to mobilize right away, a cause President Obama has said he would 
join. Congress should repair the presidential public finance system and create 
another one for Congressional elections to help ordinary Americans contribute to 
campaigns. It should also enact a law requiring publicly traded corporations to get the approval of 
their shareholders before spending on political campaigns.^ 


Carolyn Machiasen, “2008 Preview: Social Issues,” ?JskMetrics RirA eF Goi>emance Blog (Mar. 28, 2008), 
http://blog.riskmetric.s. com/2008/03/2008 preview social issucssubm.htmli . 

Timothy Smith & Bruce Freed, Social Inmtment- — Highlights from 2006 Proscf Season, GREEN'MoneyJ0URNAI...C0M, Oct. 
10, 2006, available at http: / / www.politicakccoun 
Id. 


Jeanne Cummings, Companies Tiy to Clean Up Their Act, POLITICO, Mar. 24, 2009, 
http:/ /\w"w.politico.com/ne\vs/stories/0309/20401.hu'nl . 

Francesco Guerrera, Investors Want Tacts on Political Donations, FINANCIAL TIMES, Apr. 1 , 2007, available at 
http:/ /^vu'w.poiiticaJaccountabiIit\^nct/index■php?ht=d/A^ticleDetails/i/53Z 

^ Key Prtp,y>' Advisor Recommends Vote Against AT^T Management on PoUtictU Contributions Disclosure, Center for Political 
Accountability, Apr. 21, 2008, http://^v^\^^politicalacco^ntabil^t\^net/i^dex.php?ht=a/GetDocumenL‘\ction/i/1275 . 

Shareholder Resolution filed by Trillium Asset Management Corporation Requesting Political Contributions by Ford 
Motor Company (2010), http:/ /\\w\v.onlineethicaljnvestof.org/eidb/wc.dJl?eidbproc-^reso-9143 (asking for semi- 
annual reporting on Ford’s political expenditures). 

Editorial, The Court’s Blow to Democracy, THE NEW YORK TIMES, Jan. 21, 2010 (emphasis added); Editorial, ^4 Welcome, if 
Partial, The, THE NEW YORK TIMES, Feb. 17, 2010 (arguing “One important element missing is a requirement that 
shareholders approve of campaign expenditures. ... When corporate or union leaders spend the money of shareholders 
or members on campaigns, they should be promoting their shareholders’ or members’ interests — not merely expressing 
their own political views. This requirement should be included in the final version.”); see also Editorial, The Escalating Price 
of Politics, The New York Times, Mar. 7, 2010. 
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Editorials from The Washington ^ost^ The Boston Globef^ The TJi. Tims,^^ Philadelphia Inquirer^'^ 
Tennessean^^ and Cleveland Plain Dealer^ echoed this call for change in U.S. securides laws. 

How Do Corporate Directors Feel About More Disclosure of Political Spending? 

The data on how corporate directors view disclosure of polidcal contribudons is reiadvely sparse. 
However, a 2008 survey of 255 directors at Russell 2000 companies found that 88 percent said 
corporadons should be required to publicly disclose all corporate funds for polidcal purposes.'^’ 
“Significantly, 76 percent agreed that ‘corporations should also be required to disclose payments 
made to trade associations and other tax exempt organizations which are used for political 
purposes. 

Directors surveyed thought they knew tbe requirements of campaign finance laws that applied to 
their corporations, but “overwhelming majorities of directors incorrectly think that all political 
contributions by corporations, trade associations and non-profits are required to be disclosed [and] 
[m]ore interestingly is the fact that 63yo of directors mistakenly think that boards are required to 
approve and oversee political expenditures.”^^ 

Conclusion 

To protect the integrity of bodr our democracy and our capital markets, we urge the Committee, to 
exercise its power under the Commerce Clause and change U.S. securities laws to give shareholders 


E.J. Dionne Jr., A Bipartisan Push to Clean \]p tbe Supreme Court's Afess, WASHINGTON POST, Mar. 8, 2010 (supporting 
more disclosure to shareholders). 

Editorial, Corporations Aren’t People, Don’t Merit Special Protections, BOSTON Globf., Jan. 23, 2010, 
http://w\%w.bostoa.CQm/bostonglobe/edirotial opinjon/editorials/anjcles/2010/01/23/corporations arent people d 
ont nierit special protections/ (“Congress should require corporations to seek shareholders’ permission before 
spending money in political campaigns, coupled with a similar restriction on unions.”). 

Editorial, Tbe 1st Amendment and Corporate Campaigning, L.A. TIMES, Jan. 22, 2010, 
http://articles.latimes.eom/2QlQ/jan/22/opinion/la-ed-cflmpaign22-2010ian22 (“Congress also could consider 
regulations that would require unions and public companies to ensure that their political activities are supported by tbe 
rank-and-file or shareholders.”). 

^ Editorial, Corporate Blunder, PHILADELPHIA INQUIRER Jan. 25, 2010, 

http://wvnv.philly.com/inquirec/opinion/82575027.html (“Congress must immediately blunt tbe impact of the 
Supreme Court’s disastrous decision allowing unlimited corporate .spending on elections.... ITiey could require stronger 
rules against campaigns’ coordinating with outside groups, or require pubUefy traded firms to get approval from shareholders hejort. 
spending on etectians.” (emphasis added)). 

Editorial, Mon^ Motivates Push for Corporate Potitical Clout, TENNESSEAN (Jan. 29, 2010), 


Mass., who proposes legislation giving shareholders power to block corporate campaign spending” for having “the 
courage to continue fighting the heavy hand of the justices”). 

Editorial, Supreme Court Kuling on Corporations and Free Speech Opens Big Checklmks to Politicians, CLEVEI.AND PLAIN 
Dealer, Jan. 26, 201 0, http://ww\v.develand.com/opinion/index.$sf/2QlQ/01/supreme court ruling on corpor.htm! 
(“Congress might ... be wise to guarantee shareholders a cleat say in how their money is spent.”). 

Valentina Judge, Survg Assesses Director Views on Political Disclosure, CORPORATE SOCIAL ISSUES REPORTER (Mar. 2008). 
^ Press Release, Center for Political Accountability, Directors Stror^ Support Corporate Political Spending Disclosure, Question 
Whether Contributions Plelp Companies, CPA Poll Finds (Feb. 28, 2008), 
http:/ /^^v^vv.politicfllaccou^tabilit\^net/index.php?ht=a/GetDocumentAction/i/1259 . 

^5 MASON-DIXON POI.UNG & RESEARCH, THE CENTER FOR POLmCAL ACCOUNTABILITY & ZiCKUN CENTER FOR 
Business Ethics Research, The Wharton School 2008 Nationwide Survey of Members of Corporate 
Boards of Directors Attitudes Towards & Awareness Of Campaign Finance Laws, Corporate Oversight 
OF Poutical Spending and Activity, Proposed Reforms (2008), 

http:/ /cpa.timbertakepubli5hing.com/tlles/CPA%20-%20Dirs%20Sur\^'%20Repott%20- %2Q03-20-Q8.pdf (emphasis 
added). 
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fhe ability to approve future company expenditures and notice of past corporate political 
expenditures. 
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To Fix the Supreme Court’s Citizens United 
Decision, Copy the Brits 

By Ciara Toires-Speiiiscy 
March 9, 2010 

Ciara Torres-Spelliscy is counsel at the Brennan Center for Justice at NYU School of Law and 
the author of Corporate Campaign Spending: Giving Shareholders a Voice. 

Last month, I testified before Congress about the Supreme Court decision in Citizens United v. 
FEC, urging new protections for American shareholders. My plea was simple: copy the British. 

What does the U.K. have that the U.S. lacks, but sorely needs? Not a queen, a parliament, or a 
borne secretary, but a law passed in 2000 that requires British companies to seek authorization 
from their shareholders for corporate political spending. 

Americans need these same protections afforded to British shareholders. Using the Citizens 
United case as a vehicle, the Supreme Court decided to allow managers at publicly traded 
American companies to use investor money to pay for all corporate political expenditures. If you 
have a 401(k) invested in stocks or mutual funds, then that "corporate" money being spent to 
support or oppose a candidate is actually from your nest egg. And it can be spent by corporate 
managers without notice or consent by shareholders. 

For decades, U.S. campaign finance laws have kept investors' money out of federal politics. 
Under these laws, corporate managers could use only separate segregated funds, known as 
corporate PACs, for federal political expenditures. In the Citizens United case, these restrictions 
have been eliminated, making investor money up for grabs in federal elections. 

An earlier Supreme Court grasped the issue instinctively. As the court wrote in 1 948, "corporate 
officials [have] no moral right to use corporate funds for contribution to political parties without 
the consent of the stockholders." But the current Supreme Court, under the leadership of Chief 
Justice Roberts, has turned the law on its head. The case involved a conservative nonprofit group 
called Citizens United that wanted to use corporate funds to pay for the distribution of 90-minute 
movie vilifying Hillary Clinton days before the presidential primaries. The 2002 McCain- 
Feingold law prohibits corporations from spending treasury funds in this manner, and this 
prohibition was upheld by the Supreme Court in 2003. However, in the opinion, the Supreme 
Court indicated that it looked past the individual facts of this case and instead issued a broad 
ruling that would struck down a section of McCain-Feingold as well as laws in 22 states that 
prevent corporations from using investor funds to support or oppose candidates for office. 
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In dealing with the difficult problem of safeguarding both shareholder and voter interests, we 
might look across the Pond at the British approach for regulating corporate political activity. 
British companies must seek permission from shareholders to make political expenditures and 
must report such spending to U.K, shareholders on an annual basis. 

Here's how the British system works: Unlike American directors who can hide their political 
spending from their investors, British directors report all political expenditures and donations to 
shareholders on an annual basis. In fact, Anglo-American companies report their American 
political expenditures to their British shareholders. 

Disclosure is not the only tool used under the British system to safeguard shareholders' interests. 
Directors in British companies must seek authorization of political spending from British 
shareholders. In the U.K., shareholders do not authorize each individual contribution; but they do 
authorize an annual political budget for the corporation. 

For example, at the company's annual meeting, the directors will seek authorization from their 
shareholders for the ability to spend 1 00,000 pounds in politics the coming years. If British 
shareholders want to stop such spending, they can deny the managers the authority to make 
political expenditures. This authorization system has worked in Britain over the past decade 
without incident. 

The U.S. should consider adopting a similar approach to corporate political expenditures. These 
reforms will give shareholders the ability to decide how they want their money spent. Without 
these reforms, corporate managers may waste your hard-earned investments on political causes 
and candidates you have never heard of, or don't want to endorse. 



